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Lawyer Peter Harte of Iqaluktuuttiaq is the Senior Criminal Counsel for 

the Nunavut Legal Services Board.  Peter is the LawDawg and he joins us 

Monday morning to discuss the law. 

Good Morning Peter  

Hi Kevin  

Peter this is your first column for 2010. How are you going to start off the 

new year? 

I would like to discuss a couple of issues this morning.  I want to conclude our 

discussions on the Charter of Rights and Freedoms by going back to Section 1 of the 

Charter to talk about how that affects all of our Charter rights.  But first I want to answer 

some questions about airport security. 

In connection with that incident in the United States? 

Exactly.  There are still lots of unanswered questions about what it was he was trying to 

light o set off and why he kept it in his underwear.   

I should say at the outset that I am not sure why he kept the stuff in his underwear when 

he got on the plane, but the explosives he used were powerful and even small quantities 

are very dangerous.  I wouldn’t put any in my underwear or anywhere near my 

underwear. 

However, the event has resulted in stepped up airport security.  People have asked me 

questions about whether they can be required to submit to full body scans that seem to 

be just on the horizon.   

The answer is yes.  The search rules that affect your rights on the street are not the same 

as those that affect your rights with respect to participation in voluntary activities.  

When you participate in voluntary activities such as attending a concert or a movie 

theatre, you may be required to submit to a reasonable search.   

Didn’t you tell us that we don’t have to give permission to the police to 
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search our clothes or property? 

That is absolutely right.  If you are simply on the street and the police ask if they can 

search you, you should not consent to a search.   

However, if it is a condition of participation in an activity that is optional, such as taking 

a flight to a destination of your choice, you may be required to submit to a search as a 

condition of taking the flight.  It is a bit like the fact that you have to have a driver’s 

license in order to drive. 

We have yet to have a court look at the fact that you really don’t have a choice in 

Nunavut but to take a flight if you want to go anywhere, so that issue remains up in the 

air (so to speak). 

However, there is no question but that airport security can say that you cannot get on 

the airplane unless you submit to a search because the you can always chose not to take 

the flight. 

There are probably limits to what government regulatory bodies dealing with air safety 

can authorize, but a scan that shows what is inside your body, is probably going to 

survive any kind of Charter challenge.  It is not going to show anything that is 

particularly personal, unless you are worried about what your intestines look like.  So, 

given that is a voluntary activity and it is not likely to be considered a particularly 

invasive search, it is very unlikely that a court is going to get too upset about it.  

As an aside, these explosives are very powerful.  One of the explosives involved in the 

recent incident is very similar to the charge used in airbags.  You have seen how quickly 

airbags go off, so you can imagine what a few airbags might do to the interior of an 

airplane.  So whether the new security measures will actually work is another question. 

Unfortunately, what I have to share about section 1 is not nearly as explosive. 

What would you like to tells us about section 1 of the Charter? 

Section 1 says - 1. The Canadian Charter of Rights and Freedoms guarantees the rights 

and freedoms set out in it subject only to such reasonable limits prescribed by law as can 
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be demonstrably justified in a free and democratic society. 

So Section 1 does two things - First, it guarantees the rights and freedoms set out in the 

Charter.  Second, it tells us that the rights in the Charter are not absolute.  They are 

subject to (1) reasonable limits (2) prescribed by law (3) demonstrably justified in a free 

and democratic society. 

So the right to freedom of religion may not include the right to have 6 wives because that 

may not be something that is part of a free and democratic society.  Or the right to wear 

lead underwear at the airport (which would be freedom of expression) might not be as 

important as proper airport security. 

How do Courts apply the section? 

Courts use Section 1 as the second part of a 2 stage process.  The first question that the 

Court asks is: 1) has a Charter right been limited? And 2) if so, is this limit justified 

under s. 1?  

The purpose of s. 1 is to protect those laws that are for the greater good; that is what a 

democracy is all about. So the purpose of s. 1 is to protect those laws that are for the 

greater good even though they may put limits an individual’s Charter rights or freedoms.  

It sort of like my right to swing my arms around ends at your nose and other people‘s 

noses.  

Ok so you told us there are 3 parts to section 1 - what are they? 

Well first we have reasonable limits.  That means that the court has to do a balancing 

act.  There must be: (a) a rational connection between the measures adopted and the 

objective of those measures; (b) a minimal impairment of the right or freedom in 

question 

Next we have “prescribed by law”.  For a law to be upheld under s. 1, it must be 

“prescribed”.  That means it has to be part of our laws.  So for example, a limit will be 

prescribed by law if it is found in a statute or in regulations regulation.  However, you 

cannot just pass a law.  It must be clear what the law means.  It has to be clear whether 
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someone has broken the law.  If the law is so poorly drafted, that you cannot figure out 

what it means, it cannot be justified under section 1. 

The next part is “demonstrably justified in a free and democratic society”.  For 

something to be demonstrably justified in a free and democratic society, it has to be that 

the values of freedom and democracy are more important that the right that if affected.  

If the law infringes an important right, but has nothing to do with freedom or 

democracy, it will not be protected by section 1.   

For example, if there was a law that you could not wear an amauti in court, it would 

interfere with a bunch of Charter Rights freedom of expression, equality and so on.  

What you wear in court has nothing whatsoever to do with freedom in a democracy so 

the law would probably be struck down. 

On the other hand, if you claimed that freedom of expression meant that you had a right 

to wear exploding underwear, the court would not support that right because people 

blowing up their underwear does not go well with freedom and democracy. 

Kevin says something here ??? then 

What have you got lined up for next week Peter? 

Next week I would like to start talking about the Criminal Code in more detail.  I 

promise there will be nothing about exploding underwear. 

Extro 


