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IN THE TERRITORIAL COURT OF THE NORTHWEST TERRITORIES  
 

BETWEEN: 
 

HER MAJESTY THE QUEEN 
Respondent 

-and- 
 

John Doe 
Applicant 

 
NOTICE OF MOTION ON CONSTITUTIONAL ISSUE  

 
 

TAKE NOTICE THAT the Applicant will bring an application on a date and time 

to be fixed by the Court at the Courthouse in Hay River for an order: 

1) Declaring that the imposition of the mandatory minimum sentence sought by the 

Crown herein will subject the Applicant to cruel and unusual punishment in breach of 

section 12 of the Canadian Charter of Rights and Freedoms (“Charter”) and striking 

down, pursuant to section 52(1) of the Charter the provision in Section 255(1)(a) (iii) of 

the Criminal Code of Canada which will otherwise result in the imposition of a a 

mandatory minimum jail sentence herein and, in the alternative; 

2) Declaring the policy in the PPSC Deskbook directing Crown Counsel to file a 

Notice of Intention to Seek Increased Penalty (“Notice”), thereby compelling a Court to 

impose a minimum penalty, notwithstanding that such filing will result in an “unduly 

harsh penalty in the circumstances” is a policy that results in the imposition of a 

sentence that subjects the Applicant to cruel and unusual punishment in breach of 

Section 12 of the Charter and as such the decision of the Crown to file a Notice 

constitutes an abuse of process. 

3) Imposing a sentence that is proportionate to the offence before the Court and 

takes proper account of prior convictions the most recent of which is almost 20 years old 



and the individual circumstances of the Applicant who appears to suffer from various 

psychiatric disabilities. 

 
 
THE GROUNDS FOR THE APPLICATION ARE: 
 
Facts: 

1. On 31 December 2014, a qualified technician analysed 2 samples of the 

Applicant’s breath with an approved instrument, which analysis indicated that the 

respondent had a blood alcohol concentration of 100 milligrams of alcohol in 100 

millilitres of blood; as the Applicant had been operating a motor vehicle within an hour 

of providing the samples, he was charged with an offence contrary to section 253(1)(a) of 

the Criminal Code of Canada. 

2. The Respondent has advised that it intends to file a Notice. 

3. Although he originally plead not guilty to all of the charges, the Applicant has 

entered a guilty plea to the 253(1)(b) charge.  The other charges are to be stayed. 

4. Applicant has 5 drinking and driving convictions 4 of which were registered in 

the 1980s; the most recent of which was entered in 1997.  The entirety of the Applicant’s 

criminal record is as follows: 

a. 81/06/29  over .08 $500 fine 
b. 81/10/16 over .08 $1200 fine 
c. 85/06/12 over .08 $700 fine 
d. 86/07/08 over .08 30 days  
e. 96/11/26  mischief  fined 
f. 97/07/08 over .08 $600 
 

5. Accordingly, notwithstanding the age of the prior offences, the filing of a Notice 

will invoke a mandatory minimum penalty pursuant to the provisions of section of 

255(1)(a)(iii) resulting in the imprisonment of the Applicant for a period of at least 120 

days. 



6. In addition to the patent unfairness of imposing a sentence premised upon 

convictions that in the range of 20 to 30 years old, the Applicant suffers from a number 

of psychiatric disorders, including “severe chronic anxiety, severe social avoidance / 

agoraphobia and possibly intellectual impairment”, which disorders have been disclosed 

to the Crown, all of which will mean that the imposition of a prison sentence will result 

in a grossly disproportionate punishment having regard to the nature of the offence and 

the circumstances of the Applicant. 

Abuse of Process by the Crown: 

7. In this particular case, the filing of the Notice, notwithstanding the disabilities of 

the Applicant, results in a sentence that breaches Section 12 of the Charter and, as such, 

the filing of the Notice is an exercise of Crown discretion that constitutes an abuse of 

process per se; however the exercise of Crown discretion herein must also be viewed in 

light of the policy that directs the Crown to file a Notice regardless of whether it results 

in an “unduly harsh consequence under the circumstances”. 

8. The policy governing the discretion of the Respondent regarding the filing of a 

Notice states that Crown Counsel may elect not to file a Notice where: 

- the accused has one previous conviction which has been recorded within five years 

before the current offence and one previous conviction which has been recorded more 

than five years before the current offence, and  

- treatment as a subsequent offender would likely result in an unduly harsh consequence 

under the circumstances. 

 

9. However, the policy further lists variables that ought to result in the filing of a 

notice stating as follows: 

In the situations involving discretion noted above, service of the notice should be considered 

in all cases, in light of all circumstances of the offence and the background and 

circumstances of the offender. Service of the notice will likely1 be appropriate if any of the 

following circumstances exist:  

 the current offence involves a fatality, significant accident or personal injury caused 

by the accused;  

                                                 
1 my emphasis 



 the degree of intoxication and the nature of operation of a motor vehicle, vessel, 

aircraft or railway equipment demonstrated a significantly enhanced risk of injury or 

property damage;  

 the accused has already been incarcerated for a previous related offence;  

 there is evidence that the concentration of alcohol in the blood of the offender at the 

time when the offence was committed exceeded one hundred and sixty milligrams of 

alcohol in one hundred millilitres of blood; 

 during or after the commission of the current offence, the accused attempted to flee 

from the police; or  

 the totality of the circumstances of the current offence suggests a need to protect the 

public by incarcerating the accused for at least the minimum period which would 

ordinarily follow proof of serving the notice.  

 

In the exercise of discretion not to prove service of the notice to seek greater punishment, 

Crown counsel may weigh such factors as:  

 the relative strength or weakness of the Crown's case if the matter proceeded to trial; 

 any plea of guilt proffered; and 

 any agreement with defence counsel in terms of submissions pertaining to the 

appropriate range of sentence.  

 

10. It is apparent that, notwithstanding the preliminary direction to consider “the 

circumstances of the offence and the background circumstances of the offender” the list 

of considerations that will likely result in the filing of a Notice contains not even the 

slightest reference to the possibility that the filing of a Notice might result in a sentence 

that is an “unduly harsh consequence under the circumstances”.  As the policy is stated, 

(and, obviously, as it is being applied in this case) the possibility of an unduly harsh 

sentence is trumped by the listed variables. 

11. More importantly, the list of factors that might weigh against filing a Notice, does 

not even hint that “harsh consequences” is a variable that should be considered. 

12. It appears that the only policy consideration supporting the decision to file the 

Notice in this case is the fact that the Applicant was incarcerated 29 years ago for a 

related offence (followed by a related offence which occurred 18 years ago); there appear 

to be no other policy considerations that mandate the exercise of Crown discretion in 

favour of filing a Notice in this case.   



13. In this case, the “circumstances of the offence (low BAC) and the background and 

circumstances of the offender (ancient record and disabilities of the Applicant in the 

opinion of medical doctor)”, clearly warrant the imposition of a non-custodial sentence. 

14. Logic drives the conclusion that the Crown files the Notice to ensure that an 

offender receives a sentence that a Court might not otherwise impose.  Since a Court of 

Law bound by the Charter and common law principles is bound not to impose a 

sentence that is unduly harsh in the circumstances, logic also drives the conclusion that 

the object of filing a Notice in this case is to force the Court to impose a sentence upon 

the Applicant that would otherwise be vulnerable to a judicial finding that such a 

sentence is unduly harsh in the circumstances. 

15. Otherwise stated, apparently, purely for policy reasons and without any 

consideration of the circumstances of the Applicant, the Crown is seeking to force a 

court to send the Applicant to jail, when such a result would not occur but for the filing 

of a Notice.  

16. Notwithstanding what is clearly appropriate in this case, the PPSC Deskbook 

policy directs Crown Counsel, in spite of a clear responsibility to act as a Minister of 

Justice, to force a Court to impose a sentence that is “unduly harsh” regardless of the 

time interval between a prior sentences with incarcerations and the instant offence, i.e. 

following the policy means that a 40-year old conviction that resulted in incarceration 

will result in the filing of a Notice notwithstanding that there is not a single intervening 

conviction for anything. 

17. The Applicant states that it should never be possible for a Minister of Justice to 

force a Court to impose a sentence that is “unduly harsh in the circumstances” of a 

particular offender and that a policy that directs Crown Counsel to do so cannot survive 

Charter scrutiny in that it results in an obvious abuse of process. 

18. Further, and in any event, the imposition of a jail sentence in this case, which is 

otherwise mandated once the Notice is filed results in a sentence that is grossly 

disproportionate and therefore the decision of the Crown to file a Notice constitutes an 

abuse of process. 



The Scheme: 

19. The mandatory minimum sentence scheme in the Criminal Code, which is 

triggered by the filing of a Notice, results in the imposition of escalating sentences, 

based on prior convictions, regardless of the age of the prior convictions.   Accordingly, 

once the Notice is filed, a Court loses the ability to impose a sentence that is 

proportionate in its own right.  

20. There is absolutely nothing in the legislative scheme to prevent an offender who 

has 2 previous related convictions that are 50 years old from being subject to 

imprisonment for a period of 120 days for blowing .90, a result that would be, it is 

submitted, grossly disproportionate. 

21. Worse still, in this latter regard, it is the Applicant’s position that a scheme that 

both directs the Respondent to compel a Court to impose a sentence that is “unduly 

harsh in the circumstances” and offers no protection to an accused from, and is in fact 

“likely” to result in a sentence that is grossly disproportionate cannot survive Charter 

scrutiny. 

Remedy: 

22. The Applicant submits that he should not receive a sentence grossly 

disproportionate and rather should receive a sentence that is proportionate to the 

offence he has admitted committing and his degree of responsibility. 

23. To this end, the Applicant is entitled to receive an appropriate sentence either by 

means of a conclusion that: 

a. the filing of a Notice herein constitutes an abuse of process and the Notice 

ought to be disregarded pursuant to section 24(1) of the Charter; or 

b. the mandatory minimum triggered by the filing of a Notice is 

unconstitutional and of no force or effect pursuant to section 52(1) of the 

Charter. 



THE STATUTORY PROVISION OR RULES ON WHICH THE APPLICANT RELIES 

ARE: 

1. The Canadian Charter of Rights and Freedoms – sections 12, 24(1) and 52(1) 

 
 
IN SUPPORT OF THIS APPLICATION, THE APPLICANT RELIES ON THE 
FOLLOWING: 
 

1. The medical report of Doctor Doug McTaggart, MD dated 21 June 2015 

2. The PPSC Deskbook provisions regarding the filing of a Notice of Intention to 

Seek Increased Punishment. 

3. Such further and other material as the Applicant may advise. 
 
 
Dated at the City of Yellowknife this 18th day of December 2015. 
 
 
 

____________________________ 

Peter J. Harte, 
Counsel  
 
Box 822, Yellowknife 
NT  x1a 2n6 
T: 867 446 1468 
F: 866 790 8019 
E: lawdawg@lawdawg.ca 
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27 IMPAIRED DRIVING CASES: NOTICE TO SEEK GREATER PUNISHMENT  

27.1 Introduction  

The Criminal Code prescribes minimum sentences for second and subsequent "impaired 

driving"1 offences. To permit the use of these greater punishment provisions, Crown counsel 

must prove that the accused was notified, before plea, that greater punishment would be sought 

because of previous convictions. Counsel must also prove the criminal record of the accused.  

This chapter sets out the policy for seeking greater punishment for second and subsequent 

impaired driving offences. It also seeks to ensure compliance with the intent of the Code 

provisions.  

The relevant sections of the Criminal Code are:  

255. (1) Every one who commits an offence under section 253 or 254 is guilty of an 

indictable offence or an offence punishable on summary conviction and is liable,  

a. whether the offence is prosecuted by indictment or punishable on summary 

conviction, to the following minimum punishment, namely, 

i. for a first offence, to a fine of not less than six hundred dollars,  

ii. for a second offence, to imprisonment for not less than fourteen days, and  

iii. for each subsequent offence, to imprisonment for not less than ninety 

days;  

727. (1) Subject to subsections (3) and (4), where an offender is convicted of an 

offence for which a greater punishment may be imposed by reason of previous 

convictions, no greater punishment shall be imposed on the offender by reason thereof 

unless the prosecutor satisfies the court that the offender, before making a plea, was 

notified that a greater punishment would be sought by reason thereof.  

27.2 Statement of Policy  

When reviewing a brief involving an impaired driving offence, Crown counsel should ensure that 

the accused has been served with a Notice of Intention to Seek Greater Punishment in all cases 

http://www.justice.gc.ca/en/dept/pub/fps/fpd/ch27.html#27
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where the accused has previous conviction(s) within the meaning of subsection 255(4) of the 

Code2.  

Crown counsel shall seek greater punishment by proving service of the notice and the relevant 

criminal record where the accused has one or more previous convictions that have been recorded 

within five years before the current offence.  

However, Crown counsel may exercise discretion not to prove service of the notice where  

 the accused has one previous conviction which has been recorded within five years 

before the current offence and one previous conviction which has been recorded more 

than five years before the current offence, and 

 treatment as a subsequent offender would likely result in an unduly harsh consequence 

under the circumstances.  

Counsel shall nonetheless still prove the relevant criminal record. The intention of permitting this 

narrow discretion is to recognize that there may be rare instances in which it might be unduly 

harsh to require a third time offender to serve the mandatory minimum sentence of ninety days' 

imprisonment.  

Crown counsel may exercise discretion not to prove service of the notice where the accused has 

previous conviction(s), all of which have been recorded more than five years before the current 

offence. Counsel, however, shall still prove the relevant criminal record.  

27.3 Guidelines for Application of the Policy  

In the situations involving discretion noted above, service of the notice should be considered in 

all cases, in light of all circumstances of the offence and the background and circumstances of 

the offender. Service of the notice will likely be appropriate if any of the following 

circumstances exist:  

 the current offence involves a fatality, significant accident or personal injury caused by 

the accused;  

 the degree of intoxication and the nature of operation of a motor vehicle, vessel, aircraft 

or railway equipment demonstrated a significantly enhanced risk of injury or property 

damage;  

 the accused has already been incarcerated for a previous related offence;  

 there is evidence that the concentration of alcohol in the blood of the offender at the time 

when the offence was committed exceeded one hundred and sixty milligrams of alcohol 

in one hundred millilitres of blood; 

 during or after the commission of the current offence, the accused attempted to flee from 

the police; or  

 the totality of the circumstances of the current offence suggests a need to protect the 

public by incarcerating the accused for at least the minimum period which would 

ordinarily follow proof of serving the notice.  

In the exercise of discretion not to prove service of the notice to seek greater punishment, Crown 

counsel may weigh such factors as:  

 the relative strength or weakness of the Crown's case if the matter proceeded to trial; 

http://www.justice.gc.ca/en/dept/pub/fps/fpd/ch27.html#footnote2


 any plea of guilt proffered; and 

 any agreement with defence counsel in terms of submissions pertaining to the appropriate 

range of sentence.  

Crown counsel, when exercising discretion not to prove service of the notice to seek greater 

punishment, must be careful to ensure that the reasons for the decision are stated in court. Where 

the criminal record discloses only one prior conviction more than five years before, this task is 

not difficult. Other cases may require a more thorough explanation to the court.  

Even if Crown counsel decides not to prove service of the notice, is unable to prove service, or 

notice has not been served, the court must still consider whether the mandatory minimum 

sentence for a first offender is an appropriate sentence. Crown counsel should consider 

advancing the following submissions in situations where the mandatory minimum sentence may 

be inadequate:  

 the court is entitled to take into account the previous record of the accused in imposing a 

fit sentence, whether service of a notice is proved or not;3 

 the relevant sentencing cases indicate that the minimum sentence is inadequate; 

 evidence that the concentration of alcohol in the blood of the offender at the time when 

the offence was committed exceeded one hundred and sixty milligrams of alcohol in one 

hundred millilitres of blood is an aggravating factor, by operation of s. 255.1; 

 the offender should not be treated less severely than others in similar circumstances; and  

 it would be inappropriate to treat the offender as a first time offender.  

Where an inadequate sentence is imposed, an appeal should be brought promptly4.  

The following practices are not acceptable:  

 proving service of the notice and the relevant criminal record, then advising the court that 

Crown counsel is only relying on part of the relevant record;5 

 proving service of the notice and only part of the relevant criminal record6. 

 proving service of the notice solely to preclude the court from considering the conditional 

sentence provisions of the Criminal Code.  

 
1 Offences described in sections 253 and 254 of the Criminal Code.  

2 255(4): Where a person is convicted of an offence committed under paragraph 253(a) or (b) or subsection 254(5), that person 

shall, for the purposes of this Act, be deemed to be convicted for a second or subsequent offence, as the case may be, if the 

person has previously been convicted of  

a. an offence committed under any of those provisions;  

   

b. an offence under subsection 255(2) or (3); or  

   

c. an offence under section 250, 251, 252, 253, 259, or 260, or subsection 258(4) of this Act as this Act read immediately 

before the coming into force of this subsection.  

3 R. v. Norris (1988), 41 C.C.C. (3d) 441 (N.W.T.C.A.).  

4 See Part V, Chapter 22, "The Decision to Appeal".  

5 Kotchea v. R., [1987] N.W.T.R. 289 (N.W.T.S.C.).  

6 Despite obiter in Kotchea v. R., ibid., suggesting that Crown counsel should have alleged only part of the relevant criminal 

record, the Attorney General of Canada takes the position that Crown counsel should in all cases place the entire relevant 

criminal record before the sentencing judge.
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