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Last week you promised that you were going to talk some more about 

suing people; what do you have to share with us today? 

Kowisa I was talking with clients yesterday about an appeal and when I reviewed my 

notes from my columns over the past 2 and half years, I realized that I've never said a 

single word about the appeal process.  I thought given the questions that I was asked 

yesterday that would be a good idea to depart briefly from the topic of suing people to 

discuss criminal appeals. 

I'm not sure that is as appealing as taking people to court but maybe you 

can convince me that I'm wrong. 

For most people the idea of going anywhere near a court is not all that appealing, 

however, if you lose in court, especially in criminal court, it is important to understand 

that you can go somewhere to complain if you lose for the wrong reasons and that's what 

appeals are all about.  First of all, I want to talk about what can be appealed. 

In almost every case where someone is supposed to make a decision that affects you, you 

have a right to appeal if the decision is flawed for some reason.  In criminal courts you 

have the right to appeal if you are convicted and, with permission from the court, you 

can appeal if the sentence is inappropriate. 

The right to appeal in criminal cases comes from the criminal code.  The Criminal Code 

provides that you have the right, in certain circumstances, to appeal all the way to the 

Supreme Court of Canada.  For the most part, however, the cases that get to the 

Supreme Court of Canada get there because they involve issues that have not previously 

been considered or present significant new twists in respect of issues that have been 

previously considered.   

The criminal cases that get to the Supreme Court of Canada are always very important 

because the Supreme Court has the last word on any questions that come before it and 

judges are bound to follow the law as stated by the Supreme Court 
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But let's talk 1st about the starting point for appeals, namely the trial.  In the trial 

process, long before you get to the conviction that is at the heart of an appeal, many 

events take place which give an opportunity for a judge to make mistakes that can be the 

subject of an appeal. 

Can you give us some examples of those opportunities? 

Yes – that’s a good idea.  A trial doesn’t necessarily start with the calling of witnesses.  A 

trial will often start with what are called pre-trial applications.  If the accused has 

concerns about whether a search was properly conducted by police, s/he may bring an 

application under the Charter of Rights and Freedoms to have evidence that was found 

by police ruled to be inadmissible.   

If the Accused proves that his/her charter rights were breached and it would make the 

court look bad if the evidence was used in the trial, the judge can order that the evidence 

not be used at trial.  The accused is required to bring an application before or during the 

trial to have evidence excluded.   

Another example is what is called a 276 application.  You cannot ask a complainant in a 

sexual assault case about other events in her (usually it is a her) sexual history without 

permission from the Court.  Normally, you have to seek that permission before the trial. 

If a judge rules that the evidence that the accused wanted excluded is admissible or 

dismisses the 276 application, if the accused is convicted s/he may want to have the 

appeal court review the judge’s decisions on these pretrial matters. 

In addition, a judge is required to make rulings during a trial.  The rulings can involve 

lots of different issues such as whether a the crown can call a particular witness, whether 

a witness is qualified to give expert evidence, even whether the accuse has to wear 

handcuffs while s/he is in court.  Again, if the accused is convicted, an appeal court can 

be asked to review the decisions of the trial judge.   
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You say, if the accused is convicted – do you only get to appeal if you are 

convicted? 

I suppose that you might want to appeal a ruling that was made during a trial, but if you 

are acquitted, that is found not guilty, you probably don’t care.  But that brings up a 

good point, if the accused is acquitted and the Crown believes the trial judge made 

errors during the trial, the Crown also has a right to appeal, but it is a more limited right 

of appeal. 

What other appeal opportunities are there? 

Pre-trial and mid-trial rulings are not the only places at which judges can make 

appealable mistakes.  In fact, the concluding parts of a trial are perhaps the most 

common areas where appeal courts get involved. 

Can you give us some examples of those? 

At the conclusion of a trial without a jury, the lawyers make submissions and then the 

judge has to make a decision.  The judge must give reasons for his/her decision and 

those reasons are intended to permit the parties to understand why the judge reached 

her decision.   

If the reasons do not really explain why the accused was convicted, for example, if the 

judge simply says “I don’t believe what the accused told me so I am going to find him 

guilty.” the accused can go to an appeal court and ask for a new trial on the grounds that 

the reasons are insufficient. 

In addition, in their reasons for decision, judges must connect their decision to the 

evidence that was before the court.  For example, if all of the witnesses testified that an 

accused was sober at the time of the offence, and the judges says that he thinks the 

accused was drunk, that would be a basis for an accused person to appeal.   
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A final example of a ground for appeal is the requirement that the reasons of the trial 

judge show that she understands the law.  For example, if the judge says in deciding a 

case that you actually have to hit someone to commit an assault, that would be an error 

of law because even an attempt to strike someone can be an assault.  If the judge 

acquitted the accused by making a mistake about the law, that kind of error would give 

the Crown grounds to appeal. 

Generally most of these issues giving rise to an appeal show up in the trial judge’s 

reasons for decision. 

What mistakes can get made in a trial with a jury? 

Jury trials are more complicated than trials without judges.  In Jury trials, the judge is 

supposed to only guide the jury.  S/he is not allowed to tell them what to do.    

At the conclusion of a jury trial the lawyers each explain their side of the story to the jury 

and then the judge does what is called charging the jury.  Normally a judge will review 

the facts of the case with the jury (sometimes only very briefly), explain the law that they 

have to apply in considering the evidence that the jury heard and summarise the 

positions of the lawyers.  After the jury is charged, they retire to consider their verdict.   

The judge speaks to the lawyers to see if they have comments about his/her charge.  If 

the lawyers raise significant issues, the judge may decide to re-charge the jury on a 

particular issue.  Or the jury may have questions for the judge while it is deliberating.  

From an appeal perspective, the accused may want to appeal because the judge made 

mistakes in charging the jury (maybe she didn’t explain the law properly or confused the 

jury about the evidence).  The accused might also want to appeal because the judge 

should have recharged the jury or should have answered their questions differently. 

How do judges feel about appeals? 
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The problem for the trial judge is that once an accused person is convicted, they pull out 

a microscope and examine everything the judge did with a microscope with the benefit 

of 20/20 hindsight.   

Fortunately for trial judges, when an appeal court looks at the mistakes a judge is 

alleged to have made, the appeal court starts from the perspective that while a trial must 

be fair, that doesn’t mean it has to be perfect.  Minor mistakes don’t count for much. 

I think across the board, judges agree that it is possible for every human being to make a 

mistake and that one of the things that makes our judicial system so valuable is the 

automatic right to appeal from a conviction so that there is always umpire to make sure 

that everyone follows the rules. 

Next week I want to talk about appealing from sentencing decisions and how a court of 

appeal actually works. 


