
I want to talk today about a Yukon Territorial Court decision called Chambers that deals 

with some of the impact of the Truth in Sentencing Act.  In her decision Judge Ruddy 

concludes that the Truth in Sentencing Act is unconstitutional, at least to the extent that 

it impacts upon aboriginal offenders, because it unfairly deprives aboriginal offenders of 

credit for pretrial or presentence custody.  This is a very important development because 

this is the first time, that I am aware of, that a Court has found that this stupid piece of 

legislation is unconstitutional.  If her ruling is adopted in Nunavut (and upheld in the 

Yukon Court of Appeal) it may have a very significant impact on the length of jail 

sentences imposed on aboriginal offenders across Canada including Nunavut.  Its a big 

issue - where do you want to start? 

What about the Truth in Sentencing Act?  What is it? 

I am not a big fan of the Steven Harper Conservatives because it appears to me that they 

do more to get elected in Alberta than they do to govern for all of Canada and the Truth 

in Sentencing Legislation is a perfect example.  The Truth in Sentencing Act determines 

how much credit you get for time in jail if you end up there after a bail hearing.  

Let me first explain bail hearings. 

Many accused find themselves not because they have been convicted of an offence but 

rather because they were not released at a bail hearing.  I should just quickly explain 

that if the police do not want to release you themselves they have the option of taking 

you before a Justice of the Peace to make a decision about whether you should be 

released or kept in custody.  In the hearing that takes place before the Justice of the 

Peace, the JP decides NOT whether you are guilty or innocent of an offence, but rather 

focuses solely on the question of whether it is safe to release you.  That hearing is known 

as a bail hearing or show cause hearing.  It is called a show cause hearing because in 

some circumstances the police (or Crown) has to show cause or show why you should be 

detained (even though you are still presumed to be innocent of the charge).  If you have 

already been released on other charges and you have been charged with new offences, it 

is you who has to show cause (or show why) s/he should be released.  



Don’t forget that at this point guilt or innocence has not been determined.  So people 

who are not released at a show cause hearing, who are still presumed to be innocent, 

end up spending time in jail before they are actually convicted of an offence.  Good so 

far? 

What determines whether you get released at a bail hearing?  

Good question.  It may be that you have 20 prior convictions for breaching court orders.  

In that case, the JP may well decide that it is not safe to release you because you will 

breach her release order just like you have all of the other ones.  Or it might be that you 

have already been released twice for other offences and this is your third time with 

charges before your first charges have been dealt with.  The bottom line is that if the JP 

decides that you are not likely to show up for court, the JP can keep you in jail to make 

sure that you end up in court when you are supposed to be there.  If the JP decides that 

it is not safe to release you because you put the public or witnesses at risk or it is likely 

that you will continue to commit crimes, the JP can keep you in jail to make sure that 

you stay out of trouble. 

How does this tie in to Truth in Sentencing? 

The Truth in Sentencing Act affects the time between the day you are detained in jail 

after a bail hearing and the day you are sentenced.  The important thing to remember 

about this pretrial or presentence jail time (that is time spent in jail before the accused is 

found guilty of anything) is that it is not treated in the same way as jail after the accused 

is sentenced.   

A sentenced accused (that is someone who has been found guilty of an offence and 

sentenced to sever time in jail), if s/he behaves in jail, only serves 2/3rds of the time 

s/he is sentenced to serve in jail.  As long as the offender follows the rules, every day of 

jail counts as 1.5 days.  That way the institution has an easy means to ensure the 

offender behaves reducing the staffing and infrastructure that would otherwise be 

required to make sure that criminals behave themselves.  This credit (called statutory 

remission) applies in both federal and territorial jails.  As a result of statutory remission, 



if you are sentenced to serve 90 days in jail, you are only behind bars for 60 days (as 

long as you follow the rules). Bad boys (and girls) may have to serve the full amount of 

their sentence. 

Another reason to give credit is that it creates an incentive to participate in 

programming or counselling that can help to tackle the problems that bring the accused 

into conflict with the law.  Offenders who try to fix up their lives will get credit for those 

efforts.  It is usually the case, however, that offenders who are not sentenced end up at 

the bottom of the list as far as program availability goes.  In many cases, only sentenced 

inmates are able to get into programs.  

If an accused, for whatever reason, is not convicted immediately after s/he is arrested, 

every day in custody before that accused is sentenced means the offender loses that .5 

day credit that s/he will automatically get after being sentenced.  

It was usually the practice, prior to the Truth in Sentencing Act to give accused persons 

2 days credit for every day spent in custody before being sentenced to give the accused 

credit for the fact of programming being less available and the fact statutory remission 

does not apply to pre-trial custody.  However, the fact that it was the practice did not 

mean that it always happened.  It was up to the judge to determine what pre-trial or pre-

sentence credit the accused should receive. 

What that meant in practice is that if you are sentenced to serve 6 months in jail the day 

after you are arrested, you will only serve 4 months (or a total of 120 days) in jail.  If you 

are sentenced to 6 months in jail after you have been in jail for a month, if you get 2 for 1 

credit, 2 months will be taken off the 6 month sentence and you will have 4 months left 

to serve.  2/3rds of 4 months is jail for 80 days.  The total you serve will be 110 days with 

2 for 1 credit, you save 10 days.   

Someone somewhere thought that it was outrageous that judges might behave in this 

fashion and it was suggested that accused persons delayed their trials or sentencing 

hearings, deliberately, just to get 2 for 1 credit for the time they had already spent in jail. 



That was never my experience in 25 years of lawyering; in fact, people in the North are 

even more anxious that other accused in my experience to find out what their sentence 

is going to be.  In any event, what is truly stupid about this business is that there was 

never a guarantee that an accused would get 2 for 1 credit (and if the judge thought in 

her heart of hearts that the accused was being a jerk, the accused is going to get a longer 

jail sentence in any event. 

However, in their usual fashion, without any evidence that this was a real problem and 

suspicious that judges cannot be trusted to deal with these issues appropriately, the 

Conservatives passed the Truth in Sentencing Act to limit this 2 for 1 credit problem.   

The Truth in Sentencing Act means that the maximum presentence credit you can get is 

1.5 days for every day in presentence detention.  Now when the offender is sentenced 

after a month in prison to 6 months in jail, the offender can get no more than 45 days 

credit for that month.  6 months jail is 180 days, minus 45 is 135 days.  2/3rds of 135 

days is 90 days meaning that the offender serves the 4 months he or she would have 

served if the sentence had been passed the day after the arrest. 

I don’t have a problem with this part of the Act, but the Act says that you don’t always 

get that 1.5 days.  And that is where it hits aboriginal offenders.  Next week we’ll talk 

about how the Act discriminates against aboriginal offenders.      


