
I understand that there have been some recent judicial comments from the 
Nunavut Court of Justice regarding Fetal Alcohol Syndrome. 

That’s right Mr. Justice Kilpatrick, the senior regional justice for Nunavut decided a case 
that involved an offender who had at some point been diagnosed with Fetal Alcohol 
Syndrome – FASD stands for Fetal Alcohol Spectrum Disorder.  This particular accused 
entered a guilty plea to a sexual assault charge.  This is a sentencing decision that says a 
whole bunch of interesting things about FASD, how it should be treated by the Courts, 
the GN and defence counsel. 

It is not clear from the case how the FASD diagnosis came to be made, but basically 
defence counsel, an excellent lawyer named Scott Wheildon, put his client’s 
circumstances before the court and suggested that the court should take account of this 
fellow’s disability in deciding what an appropriate sentence should be.  The decision 
may set up a framework for dealing with Fetal Alcohol Syndrome cases in the future. 

Can you break that down for us a bit.  Why don’t we start with what FASD 
is. 

Mr. Justice Kilpatrick covers this in his decision he says: FASD is a term that refers to a 
range of cognitive deficits associated with disabilities incurred when a mother consumes 
alcohol during her pregnancy. These disabilities are permanent. They can result in a 
wide range of symptoms including poor memory, impulsiveness, and an inability to 
understand or measure the consequences of one’s actions. The brain abnormalities 
associated with FASD are different for every person with this disability. There can be 
marked disparity in IQ and other indicia of cognitive ability among persons diagnosed 
with FASD.  

When Justice Kilpatrick is talking about cognitive deficits he is talking about broken thought 
processes, or brains that don’t work properly.  I say broken because this is permanent damage.  

How broken the baby is differs from person to person and it depends on how much 
alcohol it is exposed to and when. 

The problem is that alcohol can cross the membrane that separates what the mom eats 
or drinks from the fetus.  When mom takes a shot, so does the baby; when mom takes a 
few shots, so does the baby.  What is important about that is that there is no real safe 
amount of alcohol for a fetus to consume.  Not only that, consumption of alcohol, that is 
any amount of alcohol, can wreck a baby at any phase of the gestation process but 
particularly in the first few weeks of pregnancy.  So if mom is a heavy drinker and she 
doesn’t know she is pregnant for a few weeks but she may have already wrecked her 
baby by the time she realizes she is pregnant.  I should add that different types of 
damage get done depending on what is going on when mom drinks.  FASD is a general 
description for that damage. 



What difference does FASD make in Criminal Courts 

There are a number of possible areas where it might come into play but Mr. Justice 
Kilpatrick was dealing with FASD in the sentencing phase of the case.  The fundamental 
principle of sentencing is that you should be sentenced to what you deserve.  This is 
broken down into 2 questions 1) what is the degree of responsibility of the offender? and 
2) how serious was the offence?  

When you are dealing with someone with permanent brain damage, with a problem with 
impulse control, how much responsibility does that person have for committing an 
offence on the spur of the moment? 

Other sentencing principles also come into play such as what is called deterrence – 
specific deterrence and general deterrence.  Specific deterrence means that a sentence is 
supposed to be tough enough to make the offender think twice before getting into 
trouble again.  But if you are dealing with someone who may have problems thinking 
once, a sentence intended to teach him or her a lesson may be a complete waste of time.  
Similarly, trying to deter offenders by sentencing other offenders to tough sentences is 
going to be a pointless exercise if they are not getting the message by what happens to 
them. 

Mr. Justice Kilpatrick talks about the fundamental principle in this way – he says: In 
order to craft a fit sentence for an offender with FASD related cognitive deficits, the 
Court must embark upon a two stage analysis.  

The Court must first assess the moral blameworthiness of the offender in light of the 
impact that the cognitive deficits attributable to FASD had upon offender’s behavior. 
This assessment cannot be done in the abstract. Forensic medical or psychiatric 
evidence is required to understand how the offender’s cognitive deficits impacted his or 
her behaviour and so contributed to the commission of the offense before the Court.  

The Court must then seek to balance the need to protect the public on the one hand, 
with the feasibility of reintegrating the offender back in to the community through 
alternative sanctions. Where specialized community based treatment programs are 
available for an offender that are sufficient to address the FASD offender’s special needs, 
the Court must assess whether such programs are likely to mitigate or reduce the 
offender’s risk of reoffending. 

The Court must then seek to balance the need to protect the public on the one hand, 
with the feasibility of reintegrating the offender back in to the community through 
alternative sanctions. Where specialized community based treatment programs are 
available for an offender that are sufficient to address the FASD offender’s special needs, 
the Court must assess whether such programs are likely to mitigate or reduce the 
offender’s risk of reoffending. 



So the two issues that the court must consider are the offenders degree of responsibility 
and then, because to the extent that the offender’s degree of responsibility is reduced the 
possibility that the public may be placed at risk goes up, the court has to consider if 
there are programs in place that will permit the offender to be managed outside of a 
traditional jail setting. 

What medical evidence could you put before the Court 

This is one of the critical pieces of the decision because Justice Kilpatrick says that the 
Court cannot simply guess at what may have been going on with a particular accused.   

His Honour says:  A Court cannot decide how an offender’s cognitive deficits may have 
impacted the offender’s degree of responsibility for criminal behavior in the absence of 
expert medical evidence related to the offender’s specific cognitive condition. No 
conclusions can be made on the strength of vague generalizations derived from medical 
and scientific literature alone without any understanding of the offender’s individual 
cognitive deficits and their severity.  

Basically, he says that the Court does not have to treat FASD offenders like it would treat 
other offenders, but there has to be evidence before the Court to justify different 
treatment. 

Now the critical piece of the puzzle is where do you get the evidence that you need to 
show the court that your client should be treated differently.  His Honour make some 
very critical comments about the GN in this regard and that is what I want to talk about 
next week. 


