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Abe – I was at the jail over the weekend, and two accused asked me almost exactly the 
same questions about being arrested so I thought I would try and cover some arrest 
issues.  You ask the questions and I’ll give you the answers. 
 
What does arrest mean? 
 
Arrest is a pretty simple idea – it comes from a French word meaning to stop – so an 
arrest is a stop by police when you are restrained in some fashion and told that you are 
under arrest.  It is a special kind of stop however, in that once you are arrested, you 
must accompany the police officer who has placed you under arrest or you can be 
charged. 
 
I should add that the fact that the police are not able to place you under arrest, because 
you run away from them, doesn’t really help you much; if the police have grounds to 
arrest you and you take off, you can be charged with resisting arrest in addition to any 
other charges in respect of which the police were going to arrest you. 
 
How is it that the police can arrest people? 
 
Police are responsible for making sure that people do not break the law.  They have a 
duty to enforce the law.  If they see someone breaking the law, the police can get into 
trouble if they do not respond.  Usually the response will be to arrest the person who 
they believe, on reasonable grounds, is breaking the law. 
 
Police also have a duty to stop a breach of the peace.  A breach of the peace could be 
anything from a bench-clearing brawl in a hockey game or a screaming match at the 
Northern. 
 
When can the police arrest you? 
 
Police can arrest you if they have reasonable grounds to believe you have committed or 
are about to commit an offence or if they have reasonable grounds to suspect that you 
have committed an offence and they need to hold on to you for a short time to 
investigate what happened.  The police can also arrest you if there is a warrant for your 
arrest. 
 
Reasonable means just that; the information that the police rely on has to be what most 
people would agree makes sense.  If police say “Gee I heard from little green men that 
you did something wrong,” they are going to get into trouble if they arrest you.   
 
The information that they have must also make it probable that an offence took place.  If 
someone tells that that heard from someone else that someone might have done 
something wrong last week, there is nothing there that makes it probable that the 
person did anything wrong.   
 
Can you protest if you are arrested? 
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You can protest, but if you don’t accompany the police officer or if you put up a struggle 
you can be charged with obstructing or resisting arrest.  If you fight with the police 
officer who is trying to arrest you, you can be charged with assault to resist arrest or 
assault police officer. 
 
The court views these charges pretty seriously and very often will send people to jail for 
assaulting police.  Also don’t forget, police are entitled to take reasonable steps to 
protect themselves.  So if you put up a struggle or resist arrest, they can put you in 
handcuffs or even use a hobble (which ties your feet up so you can’t move) use pepper 
spray or even a Tazer.  If you act crazy in the cells or threaten to kill yourself, the police 
may have to take away your clothing so that you don’t hurt yourself.  The bottom line is 
this, fighting with the police is going to get you more charges, maybe tied up and it may 
also get you hurt. 
 
It doesn’t have to be a serious offence to justify an arrest.  Mischief is just about the 
most minor offence in the criminal code, but even mischief can be a basis for arrest.  
Particularly if the police are worried that there will be a continuation of the offence. 
 
What is mischief? 
 
The offence of mischief can be committed if you are interfering with another person’s 
enjoyment of their property.  That is a reason that many people are arrested by the 
RCMP and end up in the drunk tank.  If there is liquor involved, the police can seize and 
destroy the liquor unless person with the bottle can produce a permit. 
 
If the person arrested is intoxicated, and the police believe that the person is a danger to 
him or herself or others, they can hold the person in cells until it is safe to release the 
person.  Usually the person is sober enough to release within about 8 hours or so.  But 
this is a judgment call the police have to make depending on the circumstances they 
face.  If the person arrested is still acting a bit weird 12 hours after being arrested, the 
police may have a duty to still keep that person in cells.   
 
What if I get arrested if I am drunk? 
 
If you are arrested because you are drunk and the police may decide to just let you go 
once you sober up, so please be good.  I have lots clients who end up kicking up a fuss 
even though the police just want to get them out of the place where they are causing 
trouble.  When they get into trouble after that, then the police have to charge them. 
 
If the police arrest you, they are required to have you in front of a Justice of the Peace 
within 24 hours.  If they are going to release you once they think it is safe to do so, that 
usually occurs well before the 24 hours is up so you will end released before you see a 
Justice of the Peace.  
 
Lots of people ask me if there is anything I can do to get them out of the drunk tank and 
the answer is no.  If the person is arrested before the 24 hours is up, s/he does not need 
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a lawyer.  It is not until the matter comes before the justice of the peace that a lawyer 
can help you to get released. 
 
What if the police came and I just say sorry, what could happen? 
 
If the police hear that someone is creating a problem at a house and they show up and 
the person simply apologizes, is not seriously drunk and says that s/he will leave and go 
home, the police may not have to make an arrest.  If there is a battle royal going on with 
the people in the house and then there is a fight with the police as well, you can be 
certain that police will feel that it is not safe to release you.  Generally, the more of a fuss 
you kick up, the longer the police are going to have to hold you. 
 
 


