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Judges -  these individuals have a lot of power over the people in 

court – what exactly do they do? 

Generally speaking, Judges apply the law to facts presented by the parties who 

appear before them.  It sounds simple enough, but judges in Nunavut face some 

special challenges. 

what’s challenging for judges in Nunavut? 

One of the problems judge’s face in Nunavut is the high crime rate and how to 

deal with issues like a lack of resources that relates directly to the crime problem.  

As I mentioned when I was talking about crime rates a few weeks ago, Nunavut 

has the highest rate of violent crime in Canada.  And as I have discussed before, a 

huge amount of crime is associated with substance abuse and social dysfunction 

stemming from things like residential schools.  As everyone probably knows, 

Nunavut is presently on track for a record number of suicides.   

Obviously treatment resources are ultimately what is required to get these social 

problems and in turn crime under control in Nunavut, but there are huge gaps 

between what is available and what is required.  The Cambridge Bay treatment 

centre proposal for example seems to have ground to a halt.  The last thing I 

heard about it was that it was delayed to September 2012.  (That is it was going to 

be in place a year ago.)  The bottom line is that if Nunavut still lacks a territorial 

treatment facility, there is something missing – and not just physically.  How can 

there be discussion about treatment facilities for the territory when Iqaluit seems 

to be worried about whether enough of its roads are paved or the federal 

government is involved in a sovereignty exercise that seems to have something to 

do with very expensive stealth snow machines.   

The real challenge arises when judges are trying to deal with some of the 

sentencing principles set out in the Criminal Code, which call for judicial 
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restraint and fixing people rather than just punishing them because the fixing 

resources are just not there. 

What difference does the Criminal Code make? 

In 1995, there was a change in the Criminal Code - sentencing provisions, that is 

a guide for judges who were sentencing accused, were made part of the Criminal 

Code came into effect – section 718(2) e was part of the package – it says “ all 

available sanctions other than imprisonment that are reasonable in the 

circumstances should be considered for all offenders with particular attention to 

the circumstances of aboriginal offenders.”   

This was made part of the criminal code because the reality in Canada is that first 

nations offenders were and continue to be incarcerated in numbers that vastly 

outweigh their proportion of the population.  Parliament was hoping that the 

court would focus more on healing the issues that bring people into conflict with 

the law than punishing them.   

The problem is that “sanctions that are reasonable in the circumstances” appears 

to hinge upon what healing opportunities are available.   

How do healing opportunities make a difference? 

Increasingly, the Nunavut Court of Justice is forced to send Nunavummiut to jail 

because there are no community resources to permit the court to consider 

alternatives.  The Judges of the Nunavut Court of Justice have repeatedly stated 

that accused citizens need to get help rather than punishment but there is no 

option but jail. 

As an example, in two relatively recent decisions Mr. Justice Robert Kilpatrick 

commented about the sad state of affairs regarding the lack of community 

resources. 

Mr. Justice Kilpatrick sent a young offender with no previous criminal record to 

jail for a string of break and enter offences.  In his decision he noted: 
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“There are very few structured programs and services available to youth in the 

communities.  The sad reality is that many of the alternatives to custody 

contemplated by the Youth Criminal Justice Act do not exist.  There are no 

attendance programs in Nunavut to provide additional structure and supervision 

for troubled youth.” 

 He went on to say “Many of the youth in conflict with the law come from 

disadvantaged backgrounds. They struggle with crushing poverty and very 

limited means of social or economic advancement.  Many of these youth come 

from chaotic, dysfunctional homes where there is no consistency, little discipline 

and few role models.” 

Can’t Social Services help with these kind of problems? 

There is a section in the Youth Criminal Justice Act where a judge can refer a 

matter for evaluation by Social services, but even the Department of Health and 

Social services is of little assistance Judge Kilpatrick said, where an assessment is 

ordered by Youth Court, “Child and Family Services does not report back to the 

Youth Court.  The Court’s concerns go unanswered.”   

Isn’t there anything else? 

The RCMP often ends up being the only alternative but the court was also 

concerned about RCMP acting as “social workers”  Judge Kilpatrick noted “In 

Nunavut, the RCMP cell is used as a stopgap measure to detoxify youth. This 

response can be expected to drive those suffering from a low self-image and 

depression even lower. It is folly to think that this “treats” the underlying cause of 

this self-destructive drinking behaviour.” 

His Honour ended up sending this child to jail because he saw no alternative. 

In another decision, Mr. Justice Kilpatrick decided that an accused Inuk was a 

dangerous offender.   

What is a dangerous offender? 
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A dangerous offender is someone who the court determines is too dangerous to 

be released into society. 

In his judgement Mr. Justice Kilpatrick said: “The chaotic life of a homeless 

citizen; the lack of financial and social support; the difficulty accessing treatment 

resources, education and employment; the bewildering array of government 

departments all charged with different mandates; these are conditions that 

contribute to a sense of hopelessness and desperation.  These are conditions that 

contribute to the marginalization of the mentally ill. These are conditions that 

breed frustration, suspicion and hostility. This is the perfect breeding ground for 

a personality disorder.” 

Have there been any changes since this decision? 

It seems unfair that the court ends up sending children or even adult offenders to 

jail because the Government of Nunavut has not provided resources to make 

reasonable alternatives available.  After all we don’t say gee the jail is full, we 

better not send offenders to jail.   

But in the short term, the continued failure of the government to provide 

alternatives to jail, will mean that Nunavummiut with social problems or housing 

problems or substance abuse problems are going to continue to end up in jail.  I 

don’t know about you, but I don’t think sending a guy to jail because there are 7 

adults living in the same house 6 of whom drink when he is trying to stay dry, is 

going to fix very much and Judges in Nunavut probably don’t think so either but 

for the moment (in fact for the foreseeable future) they do not have any real 

choices. 


