
We were talking about the problem of using courts to reduce crime and 
domestic violence – can you catch us up? 

I am not sure that courts are a bad way to reduce crime generally but there are problems 
associated with using courts to control domestic violence.   

Let me give you the quick summary you asked for. 

1) Domestic violence cases end up in Court because police officers are required in 
even some of the most hopeless of cases to lay charges whenever there is a complaint of 
domestic violence.  I should add that this is sometimes an incredibly frustrating 
experience; police officers know that the complainant is not going to show up for court 
or is going to lie and say that she doesn’t remember what happened but they are stuck 
with laying the charge anyway. 
2) Domestic violence cases stay in Court because zero tolerance means that 
prosecutors have to prosecute these cases even where there is only a remote prospect 
that the accused will be found guilty of the charge. 

The problem associated with these approaches is that they frequently leave the 
complainant feeling like she (or he but usually a she) on the outside of the process and 
with very little control over what happens in court.  Of course if she is actually a battered 
woman, the one thing that she may know best of all is what is like to have other people 
in control of her life. 

You were going to talk some of the other problems victims face 

That’s right.  I was talking about the fact that in many cases victims of domestic violence 
do not want to see charges proceed in court.  There are a number of reasons for this –
they feel partly responsible for what took place (unfortunately that is not unusual for 
any victims of interpersonal violent crime), so they feel guilty about proceeding with 
charges.  It is also often the case that they are convinced that the person who committed 
the assault is going to change this time.  There are also family reasons connections that 
can be difficult for women.  I was talking to a woman, in a community that shall be 
nameless, about her husband coming back from jail (for assaulting her) and his brother 
came back on the same day. Their family met them at the airport with yellow ribbons.  
She asked me – “when my in-laws are there to welcome him home after he beat me up, 
how is that supposed to make me feel?”  I can give you other examples of family 
members making things difficult for complainants who are responsible for family 
members being charged and I am sure that this is similar in the south, but in the north 
where you see your in-laws every day of the week, it makes it that much more difficult.   

Another problem for complainants, ironically, is the risk of jail.  I say ironically because 
it is the risk of going to jail that it supposed to deter people from becoming involved in 



criminal activity but it is frequently the case that the partner most likely go to jail is also 
the partner who is most likely to have a job upon which the whole family depends and 
that job is placed in jeopardy by the risk of a jail sentence.  So in terms of problems 
victims face, this is an ugly spot between a rock and a hard place – either she sucks it up 
and pretends that nothing happened or the whole family goes hungry. 

Is there a way to make sure the victim doesn’t have to make that sacrifice? 

Unfortunately we don’t have a very good means by which we can punish only him for the 
abuse he has inflicted on her without also punishing her and the family. I don’t have an 
answer for this but it is another reason that complainants are reluctant to be part of the 
prosecution of their partners.  

Of course, in addition to all of the other reasons for not wanting to go to court, it must 
also be extremely embarrassing for a complainant to have the entirety of her private life 
made public when the story of what was reported to the police becomes public. 

All of these are variables that in many cases mean that the last place in the world a 
complainant wants to find herself is in criminal court. 

Now I should add this – a couple of people asked me the ability of a complainant to get 
her charge stayed or withdrawn.  The question was basically “it’s her charge, she should 
be able to say that she doesn’t want to go to court if that is how she feels.”  This is an 
area of real confusion.  If you go to the police, and a charge is laid as a result of your 
complaint, the fact that you started the police investigation does not mean that it is your 
charge.  In fact in 99.99% of the cases, it is a police officer who swears the charge.  To 
the extent that it can be said to belong to someone, it belongs to that police officer.  
Unfortunately, for complainants who want to see charges go away, it is simply not their 
choice to have the charge disappear.  Zero tolerance policies mean that the charge is 
going to court regardless of how badly she might want it to go away. 

I should also add this – I have on lots of occasions heard complainants say something 
along the lines of “if he is going to get convicted, I am never going to the RCMP again.”  I 
don’t know if that is just frustration speaking, but obviously the system should not be 
one where victims and potential victims are so angry about the process that they put 
themselves at risk of further injury.   

It was a bit ironic that Stephen Harper was mocking Justin Trudeau for his comment 
about the importance of understanding the root causes of terrorism only to have 
American investigators in Boston announce the next day that they were attempting to 
answer this very question.  In any case, next week I want to talk a bit about some of the 
root causes of domestic violence – I firmly believe that residential schools play a role in 
this problem – and I want to discuss some of the other challenges associated with using 
the courts to solve social problems. 


