
So you were going to talk about NTI this week 

Abe I promised that I would talk about NTI but I realised as I was putting some notes 

together that I could not really talk about NTI without also talking about the Land 

Claims Agreement.  As I mentioned previously, NTI was created as part of the Nunavut 

Land Claims Agreement – you cannot talk about one without the other.  So I am going 

to put something together so that I can talk about both NTI and the NCLA. 

However realised that I have never talked about drinking and driving and I deal with 7 

cases this past week so I thought it might be a good idea to chat about the law on alcohol 

and vehicles. 

I thought the law was pretty simple – you can’t drink and drive. 

The law is intended to achieve that result but it does so in different ways, which makes it 

difficult sometimes to understand.  In fact, the Criminal Code goes even farther than you 

are suggesting. Section 253 of the criminal code is intended to keep drinking drivers 

from even thinking about getting into the driver’s seat of a motor vehicle, which includes 

snow machines and ATVs, boats, airplanes, street cars and trains.  If it has a motor, you 

need to stay away if you have been drinking.   

How does the Criminal Code get us to that point? 

The Code creates 4 different but related offences.  They apply to motor vehicles as well 

as the other things I discussed, but for simplicity I am only going to refer to motor 

vehicles.  First, you cannot be in care or control of a motor vehicle if you are impaired.  

2nd you cannot be in care or control of a motor vehicle if your blood alcohol exceeds the 

legal limit of .08%.  I’ll talk about blood alcohol content (or BAC) in a moment.  3rd you 

cannot operate a motor vehicle if you are impaired and, finally, you cannot operate a 

motor vehicle if you BAC is over .08. 

So first what is care or control as opposed to operating?  Operating is a pretty simple 

concept.  It means driving or using the motor vehicle as a motor vehicle.  Care or control 

is a bit more complicated.  In a famous case, called Toews, a drunk guy is found sleeping 



on the front seat of his truck in a sleeping bag, the Supreme Court defined what care or 

control means - Acts of care or control, short of driving, involve some use of the car or 

its fittings and equipment, or some course of conduct associated with the vehicle which 

would involve a risk of putting the vehicle in motion. In Toews, they decided that 

sleeping in a sleeping bag did not involve a risk of putting the vehicle in motion.  Toews 

was acquitted.   

To be clear though, you do not have to intend to drive your vehicle to be in care or 

control of it.  If you are sleeping in the front seat of your car and it is running and you 

are not in a sleeping bag, it may well be that you can be convicted of being in care or 

control.  Also the Code says that if you are seated in the drivers seat, you are by law in 

care or control unless you establish that you did not get in or on the vehicle with the 

intention of driving it.  Sitting on a running snowmachine, is going to mean you are in 

care or control of the machine unless maybe you are clearly on the back of a 2 up 

machine waiting for the driver.  The bottom line is that if you create a risk with the help 

of alcohol or a drug, with a motor vehicle, you are breaking the law. 

Ok what does over .08 mean 

Impaired means regardless of how much alcohol you have had to drink, it has affected 

your ability to drive.  Over .08 means that regardless of whether you appear to be sober 

or not, you have too much alcohol in your blood. 

We need to start with a quick explanation of what alcohol does.  When you drink 

alcohol, it passes through the walls of your stomach and hits your blood stream very 

quickly.  If you have food in your stomach it can delay the absorption of alcohol into 

your blood stream by as much as 20 minutes, but if you drink alcohol it all ends up in 

your blood. 

Studies have shown that once you have enough alcohol in your system so that .08% of 

your blood is alcohol, your ability to drive is impaired.  However, it may be for 

experienced drinkers, the signs of impairment are not as apparent at low BACs so there 

are 2 different offences.   



I started my career as a Crown and I had a couple of cases that show the difference 

between impaired and over .08.  A couple of 16 year-olds were at a local sand pit and 

they were doing shotguns with beer.  Shotguns are now known as beer bongs.  You 

punch a hole in the can and zip off the tab and chug it down.  So these 2, after 

shotgunning some beer, were doing donuts in the sand and raised a big cloud of dust.  2 

cops drove by and stopped to see what was going on.  They pulled the driver out of the 

car and his speech was slurred and he was having trouble standing.  These are known as 

classic symptoms of impairment.  So they took him back the police detachment and had 

him blow into a breathalyzer.  He blew .07; his BAC was below the legal limit.  He was 

only charged with being impaired.   

On the other hand, a cop pulled a guy over because he was speeding.  The cop smelled 

booze very strongly in the car when he was talking to the driver.  The driver appeared to 

be sober, but if you are drinking and driving the police can ask you for a screening 

sample. The cop had him blow into a roadside screening device and he failed so the cop 

took him back to the OPP detachment.  The guy still appeared sober he was walking and 

talking quite normally.  When he blew the cop was shocked.  He blew .450 or about 5.5 

times the legal limit.  This is a toxic amount of alcohol for most people.  The cop had him 

blow several times and he double checked the machine but the result was same.  

Unfortunately, the guy died of liver failure before he got to court.  For our purposes, the 

point is that he was over .08 but not obviously impaired.   

DO NOT assume that you can drink like this and hide it.  Most people start looking 

pretty wasted at .08 or more.  More importantly, even the dying alcoholic was not going 

to make appropriate driving decisions, even if it looked like he could talk properly.  

Finally, don’t forget the last person who should be deciding whether you look impaired 

is you.  In any case, it doesn’t matter what shows if your BAC is over .08. 

How do the police know if you are over 80. 

As I mentioned all of the alcohol that you drink ends up in your bloodstream.  From 

there, most of it is eventually burned up in your liver.  It is literally burned in the sense 

that it is broken down by mixing it with oxygen and it produces heat which is what 



wrecks your liver if you drink too much.  The rest of the alcohol is secreted in your urine 

or exhaled.  About 2% of the alcohol that you eliminate is exhaled.  The barrier between 

your blood vessels in your lungs is so thin that alcohol can pass out of your blood and 

you then breath it out.  That alcohol is what people are smelling on your breath.  A 

certain amount of alcohol in your breath is correlated to a certain amount of alcohol in 

your blood.  

The machines that are used to measure alcohol in your blood, measure how much 

alcohol is in your breath and that means that you have a certain amount of alcohol in 

your blood.   

Next week, before I get to NTI and the Nunavut Land Claims Agreement, I want to talk 

about penalties for drinking and driving. 


