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You have been talking about the Charter of Rights and Freedoms with Kevin – last week you 

were talking about section 9 so I am guessing that we are moving to section 10? 

That’s right. 

So what is section 10 all about? 

Section 10 of the Charter says that Everyone has the right upon arrest or detention a) to be 

informed promptly of the reasons therefore b) to retain and instruct counsel without delay and c) 

to have the validity of the detention determined by a court. 

The police have to tell you why you have been stopped and let you talk to a lawyer and 

you have a right to go to court and have a court determine whether the police have the 

right to detain you.  The criminal code says that you have to be taken before a justice 

within 24 hours.  The Charter of Rights and Freedoms guarantees these rights.  If the 

police don’t let you talk to a lawyer they may not be able to use what you tell them in 

court.  If they are searching for something, they may not be able to use it against you in 

Court.   

What I mostly want to talk about today is section 10(b) – retaining and instructing a lawyer 

without delay. 

So you get arrested by police what is talking to a lawyer going to do for you? 

When the police ask you if you want to talk to a lawyer the answer is always always 

always “yes”.  When you talk to a lawyer, the police have to give you privacy.  They 

cannot listen to your conversation. 

The lawyer will explain what is going to happen, answer your questions and most 

importantly the lawyer is going to tell you not to answer any questions for the police.  

The lawyer will tell you that you can give them your date of birth, address and ‘phone 

number, but after that shut up.  Do not nod or shake your head when the police ask a 

question; even a nod or a shake of the head or raising your eyebrows is answering a 

question.  Don’t do it! 
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1) Really? Why is that; aren’t the police there to help you? 

If you have an emergency, call the police.  If you need help with a criminal offence, call 

the police.  If you are arrested, keep your mouth shut.  If you are arrested by the police it 

is because they think you have done something wrong.  If the police think you did 

something wrong and you tell them what you did, you are pretty much guaranteed to 

lose in court (A confession is when you tell the police what you did.  i.e. confession in 

Kug).  If the police have a weak case against you, you will make it very very strong by 

telling them what you did. 

A confession is such a powerful piece of evidence against you that the police will 

sometimes work very hard to get it.  If you confess, you lose. 

Even if you just lie to them about what happened, they will try to show in court that you 

are a liar.  For example, some people tell police that they don’t remember just to get the 

police to leave them alone.  When you defend yourself in court the prosecutor will try to 

make it look like you were either lying to the police when you said you don’t remember 

or that you are now lying to the court.  Either way you look like a liar.  Even if you just 

tell the police that you were blacked out and you can’t remember what happened, it will 

be used as evidence against you.  The police may try to show that it is a lie that you were 

drinking or if you do remember at some point, the prosecutor will try to show that your 

evidence can’t be trusted.   

In short it is a big mistake to answer any questions for the police. 

2) What if the police ask you what my lawyer said? 

Police are absolutely prohibited from asking you about what your lawyer said or what 

you discussed with your lawyer.  In law you relationship with your lawyer must be 

respected and the police can do nothing to try and interfere with that relationship.  If 

police ask you anything about what you and your lawyer discussed remember to discuss 

it with your lawyer.   

3) What if the police tell you that your lawyer didn’t give good advice? 
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Police cannot tell you that your lawyer gave you bad advice.  This is interfering with your 

relationship with your lawyer and they will get into trouble if they try to do this.  Do not 

offer to tell them what you and your lawyer discussed; it is absolutely private 

information.  Again if the police say that you got bad advice from your lawyer remember 

to tell your lawyer about it. 

The police are allowed to try and convince you to ignore your lawyer’s advice.   Police 

will sometimes say things like: “Your lawyer gave you good advice; I am sure he told you 

not to answer our questions.  But wouldn’t you like to tell me your side of the story?”  

Ignore what the police are saying.  It is just a trick to get you to talk.   

4) What can the police ask you to do? 

In theory, the police can ask you to do anything.  They can ask you to tell them what 

happened.  They can ask you to show you can drive by asking you to touch your nose.  

They can ask you to show then what you did.  They can ask if you would give them a 

sample of your DNA on a used Kleenex or by swabbing your mouth.  They can ask you 

what other people did.  They can ask you if your sister has a boyfriend.  They can even 

ask you if you would like to go out for dinner and a movie. 

5) What do you have to do? 

If the police don’t already know who you are, you do have to identify yourself; the only 

other thing you actually HAVE to do is to provide a sample of your breath by blowing 

into a breathalyzer. I will talk more about the breathalyzer on another occasion, but if 

you have been in care of control of a motor vehicle, if they ask you to blow into the 

machine, you have to do it or you will be charged.  Again, you have the right to and you 

should speak to a lawyer about this.  

If they ask you other questions, you do NOT have to tell anything.  You don’t have to 

them what happened.  You do not have to prove you are sober by doing things like 

touching your nose.  You do not have to provide them with a sample of your DNA.  You 

do not have to tell them what other people did.  You do not have to tell them if your 
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sister has a boyfriend, unless she wants to date an RCMP officer.  You do not have to go 

out for dinner and a movie; unless, of course, the movie is a good one. 

6) Can the police use tricks to make me talk to them?  

Yup – the police can try and trick you into saying anything.  There police training 

includes teaching them how to trick people into talking to them.  They can say things 

like “Everyone makes mistakes, doesn’t it feel better to talk about it? When I make 

mistakes, I like to talk about it.”  In fact if the police officer ever made a serious mistake 

she wouldn’t be a police officer.  Or “When you did something wrong didn’t it feel better 

to talk to your mom about it?”  Of course it didn’t, she punished you!  Sometimes they 

will say “let’s not talk about all this stuff; let’s just talk.  Did you go shopping yesterday?”  

or to a woman suspect “don’t men just drive you nuts?” 

Whenever the police ask you a question about the weather, about shopping, about 

hunting, about dinner and a movie, there is only one correct answer – “my lawyer told 

me to say nothing.”  If you are under arrest, you should also ask to go back to your cell.  

7) What will a lawyer tell me? 

The lawyer will tell you that a statement to police cannot help you in court.  You will still 

have to tell the court your side of the story.   

The lawyer will tell you that you will not look more guilty if you refuse to make a 

statement.  That is all just tv garbage.   

The lawyer will tell you that it is your right to remain silent.  Don’t be tricked out of it.  

The judge or jury will not think more or less of you because you stayed silent.  It is your 

absolute right.  Do not be tricked out of it. 

The lawyer will tell you that even nodding your head or shaking your head or raising 

your eyebrows is an answer to a question.  Don’t do it. 
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The lawyer will tell you that there is only one right answer to a question no matter what 

it is - “My lawyer told me to say nothing!” 

Now if your wife asked you what happened that is a different story altogether unless, of 

course, your wife is an RCMP officer. 

Extro:  

Thank you Peter.  If you would like Peter Harte to answer a legal question on air send him an 

email at lawdawgsmail@gmail.com 

 


