
So Lawdawg – what can I post on Facebook? 

Abraham Facebook has become a part of our daily lives.  Perhaps not as much for me as 

for most of your listeners since I have been extremely Facebook challenged until 

recently. I think my two teenage sons have taught me most of what I need to know but I 

still have some questions - for example things seem to change on my page without me 

actually doing anything - why does that happen? Facebook seems to know about the 

pages I'm looking at on the Globe and Mail website – how does it find out? Most 

importantly, people seem to be able to post pictures of me when I am not at my best – 

how do I get rid of them? 

Fortunately, the legal questions associated with Facebook are not as difficult to answer. 

I think the biggest potential problem with Facebook posting is likely to come from rules 

concerning what is called defamation.  

However, I would first like to touch on a contract issue that arises in relation to 

buy/sell/swap groups. Group pages will frequently offer to sell or purchase items owned 

by members of the group. I regularly see people agreeing to purchase items listed on the 

wall for a specified sum. In certain circumstances these agreements may constitute 

contracts in respect of which someone could be sued for refusing to complete the sale.  

In the normal course, I would not expect a breach of contract in these kinds of 

transactions to result in significant losses, without significant losses there was no real 

point in suing someone. However, I have seen cars and trucks for sale as well as a polar 

bear skin all of which had price tags of more than $10,000. It might well be worth your 

while to pursue a breach of contract claim if the stakes were that high. 

Accordingly, my advice with respect to buy/sell/swap groups is that members should 

not agree to sell anything online and rather should simply request that the purchaser 

meet with the vendor to complete the transaction.  

Alright, what advice do you have for Facebookers regarding defamation? 



Defamation is the general term used to describe publications, consisting of false 

information the publication of which damages another person's reputation. Slander is 

spoken words and or gestures and libel is pictures and or printed words. There is not 

much difference between slander and libel except that it can be difficult to prove that 

somebody said something slanderous but it can be very easy to prove that someone 

wrote something libelous – because it's in writing the proof is right there.  DO NOT 

assume that only your friends will see your posts. 

Obviously, something posted on Facebook is going to be treated as something that was 

written and, unfortunately, it will be very easy to prove that it was written unless you 

take it down immediately after you post it. 

It is difficult to define exactly what kinds of publication damage someone's reputation. 

The legal definition of defamation is the publication of false information that tends to 

negatively affect the reputation of a person in the minds of ordinary members of the 

public. When I say false information, I should be clear, the false information doesn't 

necessarily have to be published in words. Political cartoons are sometimes very 

insulting and they to can be taken to be defamatory. Measuring someone's reputation 

and the damage done to it depends on the circumstances of the individual and the 

comments that were made and also depends on the view of the potential audience of the 

and its degree of background knowledge.   

So, for example, if someone posted on Facebook that I was very slow at skinning caribou 

and not really a very good shot either those are not particularly important issues as far 

as my reputation is concerned. On the other hand if I was a licensed guide and someone 

posted on Facebook that my clients get lost because I don't know what I'm doing that 

could be something that damages my reputation. 

In Canada, however, we have a right to free speech and a right to criticize public figures 

and publish information which is of interest of the public. Courts have to balance on the 

one hand the need to publish relevant news and commentary in a democracy while, on 

the other hand, protecting people's reputations from groundless attack. Our courts have 

held that members of the public have a genuine stake in knowing about many matters, 



ranging from science and the arts to the environment, religion, and morality. 

Democracies need wide-ranging and public debate public debate on all these issues. 

How do we strike the balance? As it stands, defamation law in Canada means that you 

cannot be sued successfully for comments on public affairs or about public figures, 

which are factually true or which are broadly believed.  If for example you wrote that 

Stephen Harper a liar for saying that there were purchase contracts for the F 35, you 

could not be sued because many people believe, in fact, thousands and thousands of 

people believe that to be true. Similarly I could not sue you for saying I am slow at 

skinning caribou because it's true. 

If you were to be sued in these circumstances, you could simply defend yourself by 

proving that the comments were true. True comments cannot be taken to be 

defamatory. 

In addition, you can probably not be sued successfully for expressing a reasonable 

opinion, for example, it's a mistake to give Peter Harte five caribou tags because he is so 

slow at skinning caribou he will never use more than three. Unfortunately now that I've 

said that I'm sure someone is now going to post something on my Facebook page about 

caribou. 

Anyway, you cannot be successfully sued for reporting on something which may not be 

entirely true provided that you have conducted honest research and complied with 

journalistic ethics. If you research a story and published it after confirming your facts 

with reliable sources, if part of it turns out to be false you cannot be successfully sued for 

the impact it has on someone's reputation. 

Before the Internet, there was no such thing as hyperlinking, you didn't have to worry 

about being sued for directing people to something that someone else published. Now, 

generally speaking, you cannot be successfully sued for hyperlinking to another page 

unless you adopt in some fashion the content of the other page. So for example, if 

someone said you were a little bit crazy just like Anders and then hyperlinked to a page 



concerning Anders Brevik , the Norwegian murderer, that would probably be 

defamatory. You could probably successfully sue someone for that. 

You keep using the words probably successfully sued why not just sued? 

I say probably successfully sued because as we have discussed elsewhere lawsuits are 

decided by judges and, fortunately, they involve lawyers. The case that you bring to 

court is going to be decided on the basis of legal rules and their application to new fact 

situations particular effect situations involving the Internet is always uncertain. 

And, the fact of the matter is there are cases where people get sued purely for the sake of 

shutting them up; politicians, for example, have launched defamation lawsuits to stifle 

opponents. If you can afford a lawyer and you want to muzzle someone else, you can do 

it with the defamation claim even though the lawsuit will not succeed. 

In addition, as with any lawsuit you have to prove your damages. In other words, you 

have to prove how much the loss of your reputation is worth. And there are cases that 

have been decided where people's reputations are already so bad that even though the 

comments upon which the lawsuit is based damaged a reputation to some extent, only a 

penny was awarded in damages. Winning if it can be called that in this kind of the case 

is probably worse than losing. 

If a reputation is damaged and the reputation is good enough that the damage it suffers 

a significant the fact that the publication is, potentially, something that the whole world 

can see will mean that the claimant can be quite significant worth as much as millions of 

dollars.  

The bottom line with Facebook as with everything that we do is to be reasonable in what 

we say about each other. I repeat – do not assume that only your friends will see your 

posts.  If it is something that you are not prepared to spread across the face of Nunavut 

and the rest of Canada, don't post it on Facebook. 


