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So Lawdawg, you promised you would talk to us about suing doctors and 

lawyers this week.  So talk away! 

Abe today, I am going to keep my promise.  As it happens, I was in Rankin last week.  I 

was lined up at the restaurant at the Siniktarvik to get coffee.  When she heard my voice, 

the woman next me asked me if I was that lawyer on the radio.  I said that I was and she 

asked me when I was going to get around to talking about suing doctors and lawyers.  So 

here goes. 

When we are suing lawyers and doctors, we are discussing professional malpractice or 

professional negligence and they are a different kettle of fish 

We have talked about negligence before.  You will remember that you have a duty of care 

when it is foreseeable that action or inaction on your part will result in injury to another 

person.  If you fail to discharge that duty and someone is injured directly as a result of 

your actions, you may be found negligent.  Properly discharging your duty means taking 

reasonable steps in the circumstances to ensure that the foreseeable injury does not 

occur.  What the reasonable person would do in a particular situation is known as the 

standard of care. 

In negligence lawsuits generally there are a bunch of questions that have to answered 

but what makes professional malpractice cases different is that it usually the standard of 

care question that grabs the Courts’ attention. 

What is different about professional negligence? 

When you are suing a professional for negligence, the question of whether your doctor 

or lawyer owed you a duty of care is already answered.  Did your doctor owe you a duty 

of care?  Did your lawyer owe you a duty of care.  The answer to this question is almost 

always “yes”. 

The next issue is what is the standard of care?  Unlike negligence claims in general, in 

which duty of care and standard of care depend on what a mythical reasonable person 

would or should do, the malpractice case is based on what the reasonable professional 
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would do.  I say that this makes it easier because it narrows the scope of the inquiry.  It 

is usually the case that a professional or expert witness will be able to say what he or she 

would do in the situation the defendant faced.  If the case actually goes to court, it is 

likely that the plaintiff will have witnesses who state that the defendant did not do what 

the reasonable professional would do and the defendant has witnesses who believe that 

the defendant met the standard of care.   

So the lawsuit is a battle of experts? 

Many negligence lawsuits involve experts one way or another, but they are critical to 

professional malpractice claims.  The up side of this is that experts cannot show up in 

court merely as hired guns.  An expert and in particular a medical expert cannot just 

show up in court and say what they are hired to say.  The expert will usually be someone 

who has written about the area s/he is testifying about in some cases the expert will 

have written many times about the issue in dispute.  S/he will have written about what 

standard of care has to be observed in diagnosing or treating certain conditions.  In 

many cases experts are professors who have written books about the issues they are 

talking about.  When the expert shows up in court, the expert is going to be able to say 

here, just as in the 20 cases I wrote about, the doctor or nurse or engineer should have 

taken these steps. 

I say when the expert shows up in court, but there is a bit of slang in that phrase.  In any 

lawsuits, the defendant and plaintiff exchange their expert reports so that each side 

knows who the experts will be and what they are going to say if the case goes to court. 

Because the expert cannot just show up and say what s/he is paid to say, if you cannot 

get an expert to support the defendant, you have to settle the case.  If you cannot find an 

expert to support the plaintiff’s side of the case, you should not be suing in the first 

place. 

I should add that, because expert reports get exchanged, many of these cases get settled 

long before a trial takes place.  If the plaintiff’s engineering expert has testified in 20 

cases and is a professor teaching in the area her report touches on and is on the 
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governing board of the professional organization that licenses the expert (like the 

Ontario Association of Engineering Technologists) that expert’s evidence is going to 

carry a lot of weight.  If your expert has been building garden sheds since he graduated 

last year, his evidence is not going to count for much at all. 

Usually the defendant is represented by a lawyer appointed by the organization that 

provides professional malpractice insurance to the defendant.  Doctors, lawyers, nurses 

and engineers all carry malpractice or errors and omissions insurance.  Of course there 

are lots of other professionals who are insured accountants, dentists, chiropractors and 

so on are all insured professionals. 

So although professional malpractice lawsuits can sometimes be called a battle of 

experts, the role that experts play often means that these kinds of disputes can be settled 

without going to court because the area of disagreement is focused and can be resolved 

without a judge’s input. 

How do we get to suing lawyers? 

Like any professional a lawyer can be sued for failing to comply with the standard of 

care.  And that claim can be made by persons other than the lawyer’s client.  A 

negligently drafted will, for example can be the subject of a negligence claim by the 

beneficiaries (beneficiaries are the people who are supposed to receive money or things 

according to a will).   

Frequently, (although not always) these kinds of cases do not require experts.  If a 

document does not do what it was supposed to do, there is usually a good claim that it 

was negligently prepared.  It is, I think, easier to sue a lawyer for mistakes in paperwork 

than almost any other professional (accountants might be as easy to sue).  Which is one 

reason that lawyers have to carry insurance because these obvious mistake cases can 

result in significant losses and may be the result of missing a tax rule that came into 

effect the week before the mistake was made.  Lawyers who make mistakes on paper are 

usually pretty easy targets.   
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There are however, cases where experts get involved in claims against lawyers and these 

cases are amongst the most complicated and expensive to fight. 

And with that, I am going to leave you in suspense until next week when we are going to 

discuss why these cases can be so complicated how insurance companies defend them. 


