
Section 7 of the Charter Talks about legal rights – what does that mean? 

Section 7 is part of a series of Legal Rights – Legal rights are a series of rights that have 

been enforced in criminal proceedings but have application in other areas – sometimes 

the result of a decision in the area of criminal law, has broader implications. 

Section 7 says  Everyone has the right to life, liberty and security of the person and the 

right not to be deprived thereof except in accordance with the principles of fundamental 

justice.  

An example of how section 7 has implications beyond a criminal prosecution is the 

Morgenthaler Case.  In R v Morgenthaler Dr. Morgenthaler was prosecuted for 

providing therapeutic abortion services.  He had been convicted in the 70s because 

abortions were outlawed in the criminal code,  he was sentenced to 18 months in jail. 

Dr. Morgenthaler was prosecuted again in 1988 – this time with the Charter in place,  

The Supreme Court of Canada struck down Canada's abortion law as unconstitutional. 

The law was found to violate Section 7 of the Charter of Rights and Freedoms because it 

infringes upon a woman's right to "life, liberty and security of person." The SCC 

concluded: "Forcing a woman, by threat of criminal sanction, to carry a fetus to term 

unless she meets certain criteria unrelated to her own priorities and aspirations, is a 

profound interference with a woman's body and thus a violation of her security of the 

person." Although the Charter defence was advanced in the Morgenthaler case – it was 

the section 7 rights of women, that helped Dr. Morgenthaler to win his case. 

Another good thing about the case, is that Dr. Morgenthaler must have paid a fortune in 

legal fees, which lawyers always like to hear. 

Section 7 sounds like life liberty and the pursuit of happiness – where does 

this stuff come from? 

Clearly one source is US constitution, which says that US citizens have a right to 

LL&PoH.  It was written around the same time  as the French Declaration of the Rights 



of Man from 1789, it provides for “liberty, property, security, and resistance to 

oppression”  

So these ideas have been around for hundreds of years, although they originally applied 

to only men – women and slaves were excluded – they now, at least in theory apply to 

all citizens black, white male and female.  

Oddly we have never seen a Universal declaration of the rights of women, but it is said 

that women have certain ways to make their voices heard – happy wife happy life.  It’s a 

bit like that expression “If a man says something in the forest and there is no woman 

around to hear him, is he still wrong?” 

In any case, the source of the section 7 rights is actually the United Nations.  On 

December 10, 1948 the General Assembly of the United Nations adopted the Universal 

Declaration of Human Rights - Article 3 says Everyone has the right to life, liberty and 

security of person. 

What rights do you actually get from Section 7? 

Lets start with fundamental justice - Fundamental justice refers to core values within 

the justice system that must prevail over other rights for the greater good of society. 

These include natural justice which means the right to be heard and confront one’s 

accusers – to have a fair trial.   

But there is a long list of examples of fundamental justice because it means much more 

than just a fair trial. It also means that people must be fairly treated by government.   



Government cannot be arbitrary - the state cannot limit an individual's rights where "it 

bears no relation to, or is inconsistent with, the objective that lies behind [it]".  You can’t 

say we want to stop people from smoking so we are going to prohibit gum – (I hate 

finding gum under chairs so I think gum prohibition would be a good thing but the 

objective of the law would have to be to stop gum chewing.  Not that smoking is good for 

you) 

Laws cannot be vague - The "Principles of Fundamental Justice" mean that laws to have 

be clear and understandable.  So you can’t say “you sort of shouldn’t really maybe think 

about smoking inside something that is kind of like a building.”  It has to be simple – 

you have to smoke outside – period.   

Requirement of Mens Rea – We have talked about a guilty mind before - it means that 

you have to intend to do what you are charged with.  The "Principles of Fundamental 

Justice" require that criminal offences that have sentences involving prison must have a 

mens rea or guilty mind element.  

If something shocks the conscience, it is not fundamentally just.  For example, you 

cannot be extradited to another country where you will get an unfair or maybe no trial at 

all or worse still tortured.  It is simply shocking that Canada would send someone to be 

tortured for something (if you really hate gum under your chair this might seem like a 

good thing, but most people think execution for gum is going a bit far) 

The right to make full answer and defence which means a number of things, including 

the right to counsel, the right to examine witnesses, and most importantly, the right to 

full disclosure by the crown – you have to know everything the crown knows so that you 

can get ready for your trial. (if your DNA is on the gum they found, the crown has to tell 

you that) 

Right to silence In R. v. Hebert the court held that the right to silence was a principle of 

fundamental justice. Statements of the accused cannot be achieved through police 

trickery and silence cannot be used to make any inference of guilt.  In Hebert, the 

accused said he didn’t want to talk to police.  When police got him to talk by putting an 



undercover office in the cell with him, the Court said forget it, you cannot trick people 

into talking to police.   

That’s a lot of justice – what does the deprived part mean? 

Well basically the section says that the rights – life, liberty and security of the person - 

that are protected cannot be taken away unless the process that takes your rights away is 

fundamentally just – your liberty cannot be taken away from you (no one can put you in 

jail) unless the process that puts you there is, at its heart, truly fair. 

So what rights are protected? 

First, simply put, there is the right to life, which stands generally as the basic right to be 

alive.  This has not had much legal effect in Canada – we don’t have capital punishment 

and if we did, this section would be one of the first to be engaged or used to challenge 

capital punishment. 

OK that’s easy, what about liberty 

Liberty is a bit more complicated, the right to liberty, protects an individual's freedom to 

act without physical restraint (i.e., imprisonment would be inconsistent with liberty 

unless it is consistent with fundamental justice). However, the right has been extended 

to include the power to make important personal choices. The court described it as 

"[touching] the core of what it means to be an autonomous human being blessed with 

dignity and independence in matters that can be characterized as fundamentally or 

inherently personal." That is, the concept extends beyond physical restraint by the 

government as it goes to the core of the human experience.  It is your right to be free and 

do as you please in every aspect of your life.  Even chewing gum. 

What is security of the person 

Thirdly, there is the right to security of the person, which consists of rights to privacy of 

the body and its health and of the right protecting the "psychological integrity" of an 

individual. That is, the right protects against significant government-inflicted harm to 



the mental state of the individual. The right to know that you will not be harmed or 

stressed out by government actions. 

So all of these rights are protected 

Absolutely – there are some limits on the section 7 rights but basically section 7 protects 

your right to do as you please, as long as you have a happy wife of course, until you lose 

that right by a fair and legal process. 

Next week, I’ll talk about searches. 


