
We have been talking about suing people and last week you talked about torts, or 
wrongs, that give you the right to sue someone.  Can we have a quick recap? 
 
As I said last week, torts are wrongful actions that the law says give you a right to sue 
someone for damages to compensate you for that wrong.  A tort is usually a wrong that 
has resulted in some kind of injury or loss.  Compensable injuries are not limited to 
physical injuries. They may also include emotional, economic, or reputational injuries as 
well as violations of privacy, property or constitutional rights. 
 
These are civil claims not criminal claims.  In tort claims, that the plaintiff (the person 
who sues) is responsible for starting and advancing the lawsuit, unlike criminal actions 
where the Crown is in charge of what happens.  
 
Let's start with a quick review of what are called intentional torts.  These are called 
intentional torts because they involve actions of a defendant (who is the person who gets 
sued) that involve deliberate actions and there are basically 8 intentional torts. 
 
1) Assault: which is a threat by one person to commit unwanted physical contact to 
another person.  It requires that the person being threatened have a reasonable belief that 
s/he will suffer harm if the threat is carried out. 
 
2) Battery: which is actual, not just threatened unwanted physical contact.  It requires that 
the contact be intentional.   
 
3) False arrest: this tort involves a deprivation of liberty.  A claim for false arrest arises 
when the person making the arrest, either a citizen or a police officer, has insufficient 
grounds to make an arrest.  Although the claim is called false arrest is can also be pursued 
if the person making the arrest uses too much force to make the arrest.  This claim is most 
commonly advanced against police officers but it is very difficult to successfully pursue.  
 
4) False Imprisonment is another claim that is similar to false arrest in that it involves a 
deprivation of liberty but in this case the claim is based on a lack of lawful authority to 
detain someone. 
 
5) Nuisance is a tort claim that arises when a defendant engages in some land use that 
affects the plaintiffs use or enjoyment of her/his land.  To win a claim in nuisance, you 
must show the court that the defendant's activity is unreasonable and interferes in a 
significant manner with the plaintiffs use or enjoyment or his / her property.  Sometimes 
this claim requires that the court balance competing interests as was the case where a beer 
factory was polluting a plaintiff's land with a stench from brewing beer.  Somehow this 
damaged papers of the plaintiff and he sued for nuisance.  The trial judge dismissed the 
claim saying " it is better that these papers should be spoiled than that the common 
wealth stand in need of good liquor.  This was a 1629 case.  Today the beer factory would 
have lost. 
 



6) Trespass is a claim that arises when a defendant enters onto the plaintiff's property.  
Property rights have been the subject of a significant legal protection in our legal history.  
As soon as you enter upon someone else's property, you can be sued for trespass.  I 
should add that you cannot sue the water truck guys for trespass because they have what 
is called an implied license.  You cannot say may I please have water and then sue the 
Hamlet when it delivers what you asked for. 
 
7) Intentional infliction of emotional damage or nervous shock is a relatively new claim.  
In order to recover damages from a defendant, a plaintiff has to show that the defendant 
did something to cause emotional or mental injury to the plaintiff.  A perfect example of 
this kind of claim would be a practical joke where someone freaks out because they are 
told, falsely, that a family member has been killed or injured. 
 
8) Finally, we have economic torts such as intentional interference with economic 
relations which occurs when you take steps to interfere with an economic relationship, 
such as a contract, between other parties.  If I called the CBC and said Abe is looking to 
get a job with CTV television because I want to make you look bad and CBC fired you 
because of the lies I told about you, you could sue me for the loss of your job.   
 
You told us that you were going to talk about Negligence this week. 
 
Negligence is perhaps the best known area of tort law.  I have talked previously about not 
clearing off your roof and someone suing you for damages when they get injured when 
the snow slides off in the spring.   
 
Negligence, like nuisance, involves beer.  In this case, Mrs. Donoghue bought a bottle of 
ginger beer and became ill when she drank it because it contained a rotting snail that 
could not be seen through the glass.  Mrs. Donoghue ended up getting sick as a reult fIt 
comes as no surprise perhaps to learn that the shopkeeper who sold the beer nor the friend 
who purchased the beer were aware of the snail.  Although the friend could have sued the 
shopkeeper for breach of contract, all that would have produced is a refund of the price of 
the ginger beer.  Mrs. Donoghue decided to sue the manufacturer of the beer for damages 
to compensate her for her illness.   
 
All of this sounds like pretty standard fare to us, but this case dates from only 1932 and it 
is the first case where a manufacturer was successfully sued by someone he had never 
heard of for a defective product. 
 
This case was appealed all the way to the final appeal court in England, the House of 
Lords.  At the House of Lords it was decided that a claim in negligence can be made 
when the plaintiff proves the following: 
 
1) the plaintiff was owed a duty of care.  In this case, poor Mrs. Donoghue was owed a 
duty of care because she could do nothing to examine the contents of the bottle and 
because it was obvious that she would be drinking the ginger beer.  Getting ill because 
you saw a snail in your motor oil is probably not something you can sue for.   



 
2) The duty of care was breached, which happened in this case because Stevenson had no 
protections in place to make sure that snails did not end up in his bottles. 
 
3) The tortfeasor directly caused the injury; in other words, if Mrs. Donoghue became ill 
because she heard that snails were showing up in ginger beer, it cannot be said that Mr. 
Stevenson caused the injury. 
 
4) The plaintiff suffered damage as a result of the breach.  Here Mrs. Donoghue was 
clearly ill and entitled to be compensated for her illness; and, 
 
5) The damage must not be too remote - it must be forseeable that the damage could 
occur as a result of the negligence.  So if Mrs. Donoghue's friend got upset because Mrs. 
Donoghue was vomiting, and became depressed and could not eat at a restaurant for the 
next 20 years, that is probably too remote to blame on poor Mr. Stevenson.   
 
Sadly, poor Mr. Stevenson died before all of this was decided in the courts and Mrs. 
Donoghue was paid out of his estate.  I don't know whether it was his product or his 
lawyer's bill that caused his death, but his name has lived on in the life of every first year 
law student since the case was decided.   
 
The key to negligence is foreseeability - it has to foreseeable that someone will be injured 
if you fail to take reasonable steps to ensure that you do not injure them or endanger their 
health.  If you fail to take those reasonable steps and someone gets injured, you can be 
sued.  Negligence continues to be one of the most important areas of tort law in all 
common law jurisdictions.   
 
Next week, I would like to talk about the significance of negligence law in Nunavut.   
 
 


