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What happens in a jury trial? 

Intro: 

Qulliq now features a weekly legal advice column. 

Lawyer Peter Harte of Iqaluktuuttiaq is the Senior Criminal Counsel for the Nunavut 

Legal Services Board.  Peter is the Law Dawg and he joins us Monday morning to 

discuss the law. 

This week’s question is: What happens in a jury trial? 

To tell us more Peter joins us on the line. 

Good morning Peter. 

Good morning Lissie.  This week’s question is what about jury trials. 

We have talked before about the trial process that works when people plead not guilty 

when they face less serious charges.  This time I want to talk about what happens when 

an accused pleads not guilty to a more serious charge and has a jury trial.  But I want to 

start with some history. 

 Ok where did the jury trial start? 

The jury trial process – a process where one citizen is judged by other citizens goes back 

thousands of years.  There are records of Greek and Roman jury trials.   

In our legal history, which starts in Britain, we have had trials to settle disputes for 

hundreds and hundreds of years.  One theory is that they started when the Romans 

conquered Britain.   

However we know that trials in the early middle ages in Britain involved a number of 

different processes.  Trial by water, trial by ordeal, trial by combat and so on.  Basically 

these were forms of torture or fights in which the theory was that God would ensure that 

the innocent or persons with a just cause would win out.   
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At one point in the development of trial by combat, you could increase the odds that god 

would find favour with your cause by hiring a free-lance knight (actually that is where 

word free-lance – a lance for hire comes from).  It was also a good idea to hire a priest 

until the Pope forbade priests from getting involved.  Not surprisingly, one theory is that 

that this knight for hire thing is how lawyers got started.  Soon enough, people figured 

out that lawyers are closer to the devil than god, but what does it matter as long as you 

win? 

Juries became officially part of the process in Magna Carta – the Great Charter which 

King John signed in 1215.  Magna Carta said  No free man shall be captured, and or 

imprisoned, or lose his liberties, or be outlawed, or exiled, or in any way destroyed, 

nor will we proceed against him by force or arms, but by the lawful judgment of his 

peers.  Judgment by ones peers or ones equals was a reference to trial by jury. 

 So you couldn’t be DESTROYED unless the jury said it was ok? 

No thank God!  I am not sure exactly what they meant by destroyed but it sounds a lot 

worse than jail.  The fact that you couldn’t be destroyed unless the jury said it was all 

right wouldn’t give me much comfort.  On the plus side, it would give accused a good 

reason to hire a lawyer. 

In Canada the Charter of Rights and Freedoms guarantees that you get a jury trial if you 

are liable to get 5 years or more in jail. 

 Is 5 years worse than destruction? 

I know some people who could tell you that, but I have never asked them myself. 

Anyway, after the crown tells the accused that that crown is going to be asking for 

significant jail time, the accused get to decide how the trial is going to take place.  The 

accused can chose to have a preliminary inquiry, or go straight to trial and whether the 

trial is going to be with a jury or a judge alone. 

 What’s the inquiry about? 
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Where the accused has a chance to pick a trial with a jury, the accused has a right to a 

preliminary inquiry.  At the preliminary inquiry, a judge is in charge.  The judge listens 

to the evidence and decides if a reasonable jury listening to the evidence could possibly 

convict.  The preliminary inquiry ensures that if there is no point in the matter going to 

trial, it gets shut down then and there.  It also gives the accused a chance to test the 

evidence and find out exactly what kind of a case he or she will have to meet at trial. 

 Ok, what’s after the preliminary inquiry? 

If the judge decides that the accused has to stand trial, then the matter goes to a court to 

set a trial date for the trial in front of a judge alone or in front of a jury.   

When the trial starts, the sheriff picks a list of people to be potential jurors.  Normally, 

there are a hundred or so potential jurors from the lawyers to pick from. 

The judge explains to the jury what is going to happen in the trial.  She will tell the jury 

who is involved so that jurors can be excused if they are related to any of the people who 

will be part of the trial.  Then the lawyers start picking. 

 How do you pick the jury – do you get to ask them questions? 

You do in the United States but in Canada, except in very unusual circumstances, you do 

not get to ask jurors any questions.  You know their name and their occupation and that 

is about it.  Depending on the type of offence you are dealing, you get a certain number 

of challenges.  This is a number of jurors who you can ask to stand aside.  The crown and 

defence have an equal number of challenges.  As a defence lawyer you want to pick 

people who you think might be helpful to your case.  You make a quick call based on 

what your client tells you, on their occupation, on their age and on little things like how 

they look at your client.  As each prospective juror’s name is called the person steps 

forward and the lawyers say “challenge” meaning “We don’t want him” or “content” 

which means “Ok, she’ll do.”  This process continues until there are 12 jurors picked 

After the jury is picked the judge gives the further instruction about how the trial will 

work, she tells them that they are not to talk to anyone about their deliberations or the 



P a g e  | 4 
 

 

juries view of the trial.  Usually after the judge finishes pre-trial instructions, the crown 

will open to the jury to give them a brief explanation of what the case is about and then 

start calling evidence. 

Just as with any criminal trial, when the crown calls a witness, the defence gets to ask 

the witness questions intended to strengthen the defence case or weaken the crown’s 

case.  After the crown finishes the evidence it wants to put before the jury, the defence 

has the option of calling evidence or not.  As in any criminal trial, at the conclusion of 

the trial the crown and defence are entitled to address the jury and tell the jury why they 

should decide in favour of the crown or the defendant. 

 Doesn’t it look bad if the accused doesn’t tell his side of the story? 

The right of the accused not to testify is sacred and it is against the law for the judge or 

the crown to make any comments to the jury about whether the accused testified or not.  

Most juries seem to accept that may only hear one side of the story – because the 

question that they have to answer is NOT “what happened?” but rather “has the crown 

proven the case?” 

After the lawyers make their pitches to the jury, the judge will instruct the jury on the 

law that they have to apply.  The expression is the judge is the source of the law and the 

jury is the judge of the facts.  After the judge makes her comments to the jury, the jury 

retires to decide whether they think accused is guilty or innocent.  They all have to agree 

on guilt or innocence.  If they can’t agree after several days or maybe a week of trying, a 

mistrial is declared and the matter will likely have to go back for another trial. 

During their deliberations, the jury is what is called sequestered.  They have to stay 

together until they have reached a verdict.  There are people called deputies whose job it 

is to make sure that the jury stays sequestered.  Sometimes it takes an extended time for 

the jury to decide and they have to be fed and put up in a hotel staying together until 

they have decided.  

 They sleep together?!?! 
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Well they get separate rooms but they are not allowed to talk to anyone else until they 

have decided.   

Once they have decided upon a verdict, they tell the deputies who tell the judge and 

court is called back into session and the foreperson advises the court of the jury’s 

verdict.  The jury is then discharged. 

If the accused is found guilty of one of more of the charges, it is then the judge’s 

responsibility to decide on what sentence should be imposed according to the principles 

we discussed last week. 

Fortunately the jury is never called on to figure out whether the lawyers have done a 

deal with god or someone else! 

Extro: 

Thank you Peter.  If you would like Peter Harte to answer a legal question on air send 

him an email at lawdawgsmail@gmail.com 

 


