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Why do people get punished for breaking the law? 

Intro: 

Qulliq now features a weekly legal advice column. 

Lawyer Peter Harte of Iqaluktuuttiaq is the Senior Criminal Counsel for the Nunavut 

Legal Services Board.  Peter is the Law Dawg and he joins us Monday morning to 

discuss the law. 

This week’s question is: Why do people get punished for breaking the law? 

To tell us more Peter joins us on the line. 

Good morning Peter. 

Good morning.  This morning’s topic is why do criminal courts punish people for 

breaking the law? 

I have previously talked about what kinds of sentences a court might hand out – they 

range from a rap on the wrist with a discharge to life in prison – but today I want to talk 

about WHY the court punishes people.  In some cases, it is not accurate to say that the 

court is "punishing" people; depending on what the court is trying to accomplish, it may 

be more accurate to say that the court is consequencing offenders. 

??????????????????????? 

As was sentencing, the reason a court imposes a consequence, varies from one offender 

to another.  In some cases, just like your mom when she grounded you, the court is 

trying to impose a simple consequence that will discourage you from getting into trouble 

again.  In other cases, the court is trying to keep you out of your community for an 

extended period of time because it is simply too dangerous to have you there. 

The criminal code sets out a number of sentencing objectives which judges must think 

about when they impose sentences on offenders. 
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Strangely, up until 1741, if the accused refused to plea (refused to say guilty or not 

guilty), he suffered a form of torture known as pain forte et dure a process that 

involved tying the defendant's arms and legs to the corners of the room and piling 

stones or iron weights on the defendant until he pled guilty or not guilty. Fortunately, 

we stopped doing this probably because clients cannot pay their lawyers once they have 

been squished. 

 What is the difference between guilty and not guilty? 

If you plead guilty, it says to the court “I did it” even if you dont remember what 

happened.  If you plea not guilty it says to the court “I want the prosecutor to prove that 

I did it.”  And that is when you have a trial.  Let’s remember if the prosecutor has to 

prove its case, it has to prove its case beyond a reasonable doubt.   

There are 2 types of trial procedures and they are chosen by the prosecutor.  First the 

prosecutor can proceed by summary conviction procedure which is for less serious 

matters.  Generally the accused can only be sentenced to 6 months in jail for each 

offence if the prosecutor proceeds summarily.  The second choice the prosecutor has is 

to proceed by indictment which usually means that the accused has a right to a jury trial.  

If the prosecutor proceeds by indictment, the accused faces much longer in jail.  Today, I 

am only talking about summary trials; trials with a judge and no jury. 

 How does it all get started? 

When it is time for an accused’s trial to start he or she will come to the front of the 

courtroom and sit next to his lawyer.  The judge will review the information (you will 

remember that the information is the paper that says dear judge, the police think that 

the accused did something wrong).  The really important thing about the information is 

that it tells court and everyone else exactly what the prosecutor has to prove to show 

that the accused is guilty of the charge.  The information might say that the accused 

broke into a convenience store and stole some skittles.  The other reason the 

information is important is that witness can only testify about the charges in the 
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information and not about other facts that do not relate to the charges.  The Judge will 

make sure that the accused understands the charge and confirm that the accused has 

entered a not guilty plea. 

Sometimes at the beginning of the trial the judge will make certain orders like a 

publication ban in sexual assault cases or an order excluding witnesses that means that 

witnesses cannot hear what each other says in court.  Once the preliminary matters are 

completed the trial begins. 

 Is that when the witnesses testify? 

The prosecutor may give the judge a little summary of what the trial is about, but usually 

the prosecutor simply calls the first witness.  The prosecutor will ask the witness to tell 

the court what they saw or heard or did that relates to the facts that the prosecution 

must prove.  Usually witnesses can only tell the court what they themselves saw or heard 

and not what someone told them.  The crown might ask a witness “what did you see on 

the night of November 3rd?”  And the witness might respond “I saw Jimmy break into 

the convenience store across the street and steal skittles.”  This is called examination in 

chief. 

 Do you get to ask the witnesses questions? 

It is a fundamental right to confront one’s accusers in court basically that means an 

accused has the right to say “what the hell do you mean I broke into the store.”  Usually 

it is the defence lawyers like me who have the job of asking prosecution witnesses 

questions and usually they do not use the word hell.  This is called cross examination. 

The object of cross examination is to strengthen the defence case or to weaken the 

prosecution’s case.  So on this convenience store break-in, the defence lawyer might 

want to ask the witness about the fact that she lives across the street from the school and 

lives nowhere near the convenience store.  The defence lawyer might also ask her 

whether she knows that the accused has a twin brother.  Or whether she knows that he 

prefers Reece’s pieces. 



P a g e  | 4 
 

 

Once the cross examination is finished, the prosecution gets to ask questions called re-

examination to clear up confusion that the cross examination may have created.  For 

example on the convenience store break in, the crown might ask “were you at home that 

night?” and the witness could reply, “No I was babysitting my sister’s kids and she lives 

across the street from the convenience store.”  “Are you sure?”  “Yes I am sure; I always 

have to buy those kids skittles before I babysit them.” 

 What happens after the prosecution witnesses testify? 

Once all the crown’s witnesses have testified, the accused has the right to call evidence.  

The accused does not have to call evidence and does not have to testify him or herself.  It 

is an important rule of our system that the judge must not assume that the accused is 

trying to hide something just because he does not testify.  If the prosecution case is 

weak, the defence may decide not to call any evidence at all. 

In this case, the accused might call evidence from people who know him that he hates 

skittles, but his twin brother loves them.  Or a defence witness might testify that the 

accused was at the movie theatre and bought some Smarties.   

Remember the accused does not have to prove that he didn’t do it; he just has to raise a 

reasonable doubt that he did it.  So if he proves that he hates skittles, the judge might 

have a doubt that he stole them. 

The prosecutor has the right to cross examine defence witness and again the object of 

cross examination is to weaken the defence case or strengthen the prosecution case.  The 

prosecutor has a much tougher job of cross examination because although the defence 

knows from the disclosure material what the crown witnesses will say and can plan the 

cross examination, the prosecutor has to figure it out as it goes and plan the cross 

examination on her feet as she goes along.  She might try to show that the twin brother’s 

birthday was coming up and the skittles were for the brother. 

 Is that the end of the trial? 
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Not quite, once the witnesses are finished, the lawyers make submissions to the judge.  

The prosecutor will tell the judge why the prosecution witnesses should be believed “she 

was right across the street and had a clear view” and why the defence witnesses should 

be disbelieved “he didn’t even know what movie they were watching when the accused 

bought the Smarties”  The defence can do the same thing.  

 What happens when the lawyers finish? 

Then it’s the judge’s turn.  The judge has to go through a special reasoning process to 

decide if the accused is guilty.  If the judge does not believe the prosecution witnesses, 

she must find the accused not guilty.  If she believes, the prosecution witness, the next 

question is “does she believe the defence witnesses?”  If so, again she has to find the 

accused not guilty.”  The judge does not try to balance evidence, it is not a game where 

the judge decides which side is telling the truth, if the judge thinks that they could all be 

telling the truth, there is a reasonable doubt and the judge must find the accused not 

guilty.  Even if the judge does not believe the defence witnesses, she must go on to 

consider if she has any doubts about the rest of the case “Maybe it was the twin brother 

after all!”  Unless the judge is certain, she must find the accused not guilty. 

It is only after the judge answers all of these questions in her head that the judge can 

decide that the accused is guilty.   

Next week let’s talk about the Jury trial 

Extro: 

Thank you Peter.  If you would like Peter Harte to answer a legal question on air send 

him an email at lawdawgsmail@gmail.com 

 


