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From what you said last week, this is part 3 of your discussion about 

appeals? 

That’s exactly right Abe. 

Why don’t you start with a quick summary of what we talked about so 

far? 

Good idea.  One of the first things that I discussed is that there is a right to appeal from 

almost every decision maker’s decision.  Almost everyone who makes a decision is 

subject to having that decision reviewed by someone higher up the chain. 

We don’t have a lot of non-criminal appeal work in Nunavut so why don’t we just 

concentrate on criminal appeals.  If anyone has a question about other kinds of appeals, 

I would be pleased to answer any questions if people call or email me. 

So to turn to criminal appeals, one of the most important things I mentioned is that the 

fact that you don’t like what happened to you doesn’t mean that you can successfully 

appeal.  As I said last week, no one wants to go to jail so that the fact that a judge put 

you there doesn’t mean that you have a winning appeal. 

The reason you may not have a winning appeal is because, for the most part, judge’s get 

it right.  Most appeals are not successful and of course if most appeals were successful, it 

would cost a fortune to even think about going to court because the trial would never be 

over until the appeal was finished.  

However, if we didn’t have appeals, there would be no way to fix the result in that tiny 

number of cases where a mistake does get made.  The critical thing to remember is that 

an appeal is intended to fix a mistake.  If there was no mistake, you lose your appeal. 

The reason that the mistake element is so important is because you do not get a second 

trial in the appeal court.  As I said before, you are not entitled to a prefect trial, you do 

you have a right to a fair trial.  What that means is that even if the judge or judges 
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hearing the appeal would not have to the same conclusion, if the trial judge did not 

make any mistakes in coming to his or her conclusion, the appeal will be dismissed. 

Ok – appeals are mostly about mistakes - where do we go from there? 

Well I should first touch on the mistakes that an accused person might make.  You 

cannot except in very unusual circumstances call evidence before the court of appeal.  It 

does not listen to what witnesses are saying in court.  It is almost always just looking at a 

transcript of what took place at trial.  It is possible to put evidence before an appeal 

court – the term for this is fresh evidence.  But you don’t have a right to put that before 

the appeal judge or judges.  Basically, you have to show the court that a) the evidence is 

not something that you could have discovered if you made reasonable preparations for 

your trial and b) it has to be something that would have made a difference.  If one 

witness says it was cloudy and the other witness says it was raining – it may simply 

sh0w they aren’t good with weather.   

If you knew that a witness might help you at trial, but you did nothing to tell your lawyer 

about it or even if you knew you that someone might have seen something that could 

help you case but you didn’t bother to ask that person what he or she saw, you can’t go 

back afterwards and find out what they could have said and then take that to the court of 

appeal.  The court of appeal is usually going to say forget it.  So you cannot appeal 

because you lost because you didn’t prepare carefully enough.  

The bottom line is that you cannot get this sort of information before an appeal court so 

make sure that your lawyer knows about all of this stuff before trial.  After you lose at 

trial it may be too late. 

Ok so we know about appeal courts are about the judge’s mistakes and not 

about the accused’s mistakes – where do we go next?  

As I have discussed before appeal courts look at mistakes of law, where the judge did not 

apply correct legal principles to deciding a case.  A court of appeal will also look at 

mistakes of fact an example of which is when a judge makes a decision about what took 
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place that is completely at odds with what all of the witnesses had to say. 

If you are trying to argue that the trial judge made a mistake of law, you put decisions 

that other judges have made about legal issues before the court of appeal to show them 

what legal principles should have guided the trial judge. 

If you are trying to show the appeal court that the judge made mistakes about the facts, 

you use the transcript to show the court what the evidence before the court was and how 

it was used by the trial court. 

What the court is going to do with those pieces of information will depend on what kinds 

of mistakes are before the court. 

For example, it may be that the court of appeal decides that the judge did in fact make a 

mistake, but that it didn’t make any difference to the result, the court can dismiss the 

appeal.  The fact that there was a mistake is not enough to win an appeal; it has to be a 

mistake that actually mattered.  So from mistakes we go to mistakes that actually matter 

– if the mistakes are not important the court of appeal will not care – the appeal will be 

dismissed. 

Ok what happens with mistakes that matter? 

This is one of the hardest parts to explain about appeals.  It may be that the trial judge 

made a mistake and as a result convicted the accused instead of acquitting him.  Let’s 

say for example that a judge dismisses an application to exclude evidence at trial and 

lets in evidence which convicts the accused.  If the appeal court decides that the trial 

judge made a mistake, it may be clear that without that evidence it is impossible to 

convict the accused.  If so, the appeal court may decide that the appellant should be 

acquitted. 

In other cases, it may be that it is not clear what would have happened if the trial court 

heard the evidence.  If that is the case, the appeal court will order a new trial.  You have 

not won yet.  You are going back to court for a second trial and you may still be 
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convicted a second time.  There was a case that was before the Supreme Court recently 

that had been tried 3 times – each time it went all the way to the Supreme Court and it 

was not until the 3rd set of appeals that the Court dismissed the accused’s appeals 

meaning that she was finally convicted. 

Even if you win because a judge made a mistake that mattered, you may still be stuck in 

court for a while – if you didn’t get bail the first time you got charged, you may be stuck 

in jail for a while.  

What happens if you plead guilty but sentence is too tough? 

This is the last area of appeals that I wanted to cover.   

First, the mistake rule applies.  The fact that you think you got too tough a sentence, is 

not an appeal.  The appeal court says that the judge who passed the sentence heard all of 

the submissions and was there on the ground when the sentence was imposed.  The 

appeal court will say that unless the judge made an obvious mistake, the court will not 

interfere with the sentence.  Critically, the fact that judge hearing the appeal would not 

impose the same sentence does not mean you get less.  You have to show the judge that 

the sentence was completely inappropriate.   

Let me just finish by saying that if you think you have grounds to appeal, call your 

lawyer, call legal aid, call me.  If you think you have an appeal make sure that you speak 

to a lawyer about what happened and make sure that you understand your rights.   

So Abe – next week, let’s get back to suing people.   

 

 


