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A couple of weeks ago, you promised me that you were going to talk about 

suing people but it seems that while I was away Kowisa let you get off 

topic -  you are now talking about appeals? 

That’s true - sorry Abe but I had some clients who had questions about appeals and, as I 

said last week, I realized that I have never said a single word about appeals so I am 

moving off the topic of suing people to speak about appeals briefly.  Last week I spoke a 

little bit about what kinds of problems can form the basis for an appeal.  This week I 

would like to talk a bit about how you actually get before a court of appeal.   

Have you done much work as an appeals lawyer? 

In my practice in Nunavut, I have only dealt with criminal appeals, but in the south, I 

did a fair bit of civil appeal work.  One matter I took all the way to the Supreme Court of 

Canada.  Unfortunately, I lost in a split decision – the Court ruled 3-2 against my client.  

At least now I can say that I have lost a case at every level of Court in Canada.   

Of course there is always one lawyer in every appeal can say the same thing. 

Why don’t we start with what kinds of Court decisions can be appealed? 

Almost every decision made by a judge in the course of the judicial decision-making 

process is potentially the subject of appeal.   

I should add that in addition, decisions made by non-judicial decisions-makers, that is 

decisions of a rental tribunal, decisions regarding the Independent Assessment Process 

from the Residential School settlement, and decisions by committees of Hamlet councils 

can all be appealed.   

Generally speaking appeals from non-judicial decision makers are based on an 

allegation that the decision-maker did not proceed fairly or made mistakes in the 

considering the facts that were the subject of the hearing.  Errors in the application of 

legal rules, generally, (other than the statutes that create the decision-maker, for 
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example rental tribunal legislation) are not part of the appeal process. 

But to come back to what kinds of decisions by judges can be appealed, in addition to 

factual errors, appeals from judicial decision-makers are very likely to be based upon 

alleged mistakes in the law.   

Factual errors occur when a judge makes a mistake about the evidence that was before 

the Court.  If everyone says that it was pouring rain and the judge concludes that it was 

snowing that is a factual error.  On a question of law, for example, if a judge decides that 

someone has a legal obligation to do something, such as fencing every single vacant 

residential lot to keep children from playing on it, (which is not the law) that can also be 

taken to the next level of court to be fixed.   

So generally speaking trial decisions about facts and law are the kinds of issues that get 

taken to an appeal court. 

So what is the first step you take when you think a judge made an error of 

fact or law 

You start an appeal by filing a notice of appeal.  In a criminal appeal or a civil appeal, the 

notice of appeal must set out in addition to the name of the case and other basic 

information, very clearly what errors are the subject of the appeal.  So with the fencing 

example, you would state in the notice of appeal that there is no legal rule requiring that 

someone fence a vacant yard if there is nothing dangerous about the yard.   

Similarly, in a criminal appeal, your notice of appeal must be filed to start the appeal 

and it must state exactly what mistakes you say the judge made.   

What comes after the notice of appeal? 

The next thing you may have to do is to obtain a court order to stay any orders the judge 

may have made.  For instance, in a civil case, if the judge ordered that you pay money to 

the other side, depending on the circumstances of the case, you may have to get an order 
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from the appeal court that the money does not have to be paid.  In the normal course, 

appeal rules provide that money damages do not have to be paid in the event of an 

appeal.  However, there may be a court order such as an injunction, which is an order 

that you do or not do something, that you want suspended until your appeal is heard.  In 

this case, it is likely that you will need to get a specific order suspending the injunction. 

There are no automatic suspension rules of any kind with criminal appeals.  Any orders 

made by a trial court in a criminal proceeding continue to operate until an appeal court 

orders otherwise.  The most important trial court order in a criminal appeal is a jail 

sentence.  The last place you want your client while you get your appeal material 

together is jail.  If you want to change that, the first thing you do is bring an application 

to the court to release the appellant pending appeal. 

These orders can be difficult to get.  Judges do not usually make mistakes that give rise 

to an appeal.  You have to show the court that the grounds for appeal have real merit.  

You cannot get your client out of jail just because he or she doesn’t want to be there.  If 

cannot show that the grounds set out in your notice of appeal have at least some merit, 

your client is going to have to wait in jail until the appeal is heard.  As you can imagine, 

if you have to wait in jail until an appeal is heard 6 months or a year after a conviction 

that should not have been entered in the first place, the right to appeal may not count 

for much.   

Another example of an order you might want stayed comes up in an impaired driving 

conviction; the impaired driver will be prohibited from operating a motor vehicle 

anywhere in Canada for a period of 1 year after the first conviction.  If your client needs 

to drive, you have to get that order stayed. 

So after you file your notice of appeal, you have to turn your mind to what orders you 

need to get in order to make the right to appeal meaningful. 

I want to ask what about the next step, but first I want to know what you 

mean when you say you can’t appeal because you don’t like being in jail? 
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That is something that is worth repeating.  The fact that you do not like what happened 

at trial really has nothing to do with whether you have an appeal.  In almost 25 years of 

practicing law, I have yet to meet someone who wants to be in jail.  So not surprisingly, 

the fact that you do not like being in jail does not mean you can appeal.  In particular, if 

you want to be released before the appeal is heard, you must be able to point to a 

obvious mistake that the judge made during or at the conclusion of the trial or you will 

wait behind bars.  As I said earlier, if all you have to do is file a notice of appeal to get 

released from jail, it looks bad for the whole makes the judicial system.   

What is the next step you take in an appeal? 

After these preliminary steps, you must do what’s called perfecting the appeal.  That 

means that you have to file a transcript of all of what took place at trial, including the 

trial judge’s rulings and reasons for decision.  I should add that the proceedings of all 

criminal trials are normally recorded in their entirety. 

You also have to file a document called a factum.  A factum is a written legal argument 

that relates the transcript of what took place at trial to the grounds of appeal.  A factum 

is your first chance to convince the court of appeal that your appeal should be granted. 

The final step is to actually argue in person the appeal in making oral submissions 

directly to the judge or judges who will decide the appeal.  In many appeals, you have 

only a limited amount of time to make your case orally, so you want to be able to hit the 

highlights of the argument you have laid out in your factum.  The final step of course is 

waiting for the appeal court to decide the appeal – hoping you are going to succeed. 

What do you get if you win on the appeal? 

The results of an appeal depend on the issues before the Court of Appeal and can be 

quite complicated to explain.  I think I will leave that for next week.  After I wrap 

appeals, I promise I will teach everyone how to sue someone. 


