
05 More bad news on the legal front for the CPC (Part 2)?   

As I mentioned in my last column, even though crime rates everywhere are declining, 

someone decided that offenders were not spending enough time in jail so the “Truth in 

Sentencing” was passed, in part, to make sure that some offenders with criminal records 

received longer sentences by limiting presentence custody credit.   

Unfortunately, (for the Tories) the provisions of the “Truth in Sentencing” Act that were 

intended to ensure that offenders were “adequately” punished were recently declared by 

the Supreme Court of the NWT to be unconstitutional.  This is the first Supreme Court 

decision in Canada dealing with this issue so it is worth talking about. 

The epidemic of crime associated with criminals receiving 2 day’s credit for each day in 

jail prior to sentence was seen to be a big problem in Ottawa; TIS limits this to 1.5 for 1.  

For reasons that escape me (and all of the judges who have ruled on this issue), the 

Tories also decided that if an accused was detained at a bail hearing because of his 

criminal record, he should only receive presentence credit of 1 day for every day spent in 

custody.  This limitation only kicks in if the judicial officer presiding at the bail hearing, 

a justice of the peace or a judge, decides a) that the accused should not be released on 

bail and b) the non-release was primarily due to the criminal record of the accused. 

If you don’t ask for a bail hearing and you just wait in jail, you are entitled to receive 1.5 

for 1 credit.  If you are released on bail before you are sentenced, not surprisingly, you 

don’t get any presentence custody credit.   

If you lose your bail hearing and end up spending a year in jail before you were 

sentenced, you will lose 6 months credit towards your sentence.  Obviously, TIS means 

that bail hearing losers ultimately spend more time in jail than those who do not request 

a bail hearing and those who are released.  The big picture problem with this is that 

offenders who receive the same sentence should spend the same amount of time in jail.  

The “truth in sentencing” rule means they do not – so much for truth.   

This “truth in sentencing” rule ties the hands of a judge sentencing an offender even if 

the judge disagrees with the decision not to release on bail.  The judge sentencing you is 

prohibited from giving you any presentence credit beyond 1 for 1, once you lose your bail 



hearing because of your criminal record. This happens long before it is clear that you are 

even guilty.  There are people who think that just getting arrested is (or should be) a 

crime (oddly, they don’t feel this way when family and friends get arrested), but that is 

not the way our justice system works.  A charge is not a finding of guilt; you only get 

punished for what the state can prove you did wrong. 

It is no surprise that there are Charter of Rights problems with this attempt to dish out 

an extra helping of punishment for some offenders: 1) It only kicks in if you lose a bail 

hearing because of your criminal record 2) It ensures that you get punished more than 

once for the crimes on your criminal record and 3) It means that you will spend more 

time in jail than someone released on bail (in this particular case, the accused would 

have spent an extra 300 days in jail).  

These are Charter problems because we all have a Charter-protected right to apply for 

reasonable bail and punishing us for exercising a right means that right is not being 

respected.  

We have a Charter-protected right not to be punished more than once for a crime. 

Judges already take a criminal record into account when sentencing an offender – bad 

boys always get tougher sentences.  When that record is considered again in relation to 

presentence credit, you end up spending even more time in jail (in addition to the “bad 

boy time”) just because of your record, you are being punished twice for those prior 

convictions.   

Finally, we have a Charter protected right not to be subject to cruel and unusual 

punishment and when the time you spend in jail may be a year longer simply because 

you lost a bail hearing that is cruel and unusual (and stupid).  

That people were getting 2 for 1 credit before being sentenced was a proper subject for 

legislation and no one can really complain about the credit for everyone being reduced 

to 1 for 1.5 (and no one has complained) but if the law is that you get hammered, just 

because you lost a bail hearing, then the law is an ass. It is no surprise that our Court 

decided that this was unconstitutional. 


