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What are we going to talk about this week? 

I want to start talking about some important legal decisions that affect the way we 

practice law in Nunavut. 

The first case I want to talk about is a case called the Queen and Gladue.   

I have said in the past that the Criminal Code specifically directs Judges to give 

“particular attention to the circumstances of aboriginal offenders.”  Gladue was the first 

Supreme Court case to consider the meaning of these words. 

Are the “circumstances of aboriginal offenders” different from other 

offenders? 

They are but let’s start with the sentencing rules that apply to all offenders: 

Section 718 of the Criminal Code says that the fundamental purpose of sentencing is to 

contribute, along with crime prevention initiatives, to respect for the law and the 

maintenance of a just, peaceful and safe society by imposing just consequences that have 

one or more of the following objects: 

1) to denounce unlawful conduct 

2) to deter people from committing offences; 

3) to separate offenders from society where necessary 

4) to assist in rehabilitating offenders 

5) to provide reparations for harm done to victims and the community 

6) to promote a sense of responsibility in offenders and to acknowledge harm done 

to victims and the community 

And then the next rule that affects all offenders is the fundamental principle that a 
sentence must be proportionate to the gravity of the offence AND the degree of 
responsibility of the offender. 

Can you break those down for us? 
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Sure - Denouncing unlawful conduct means to condemn criminal conduct.  It means to 

make a statement on behalf of the community that the community is appalled or 

shocked or outraged or saddened by the fact that someone has committed a crime that 

affects a member of the community 

Deterring people from committing offences means that if people know what is going to 

happen to someone who commits a criminal offence, they will be deterred or 

discouraged from doing the same thing.  Unfortunately, this doesn’t seem to work very 

well because people seem to continue to commit crimes even after they get caught and 

even if they know they will go to jail if they get caught.  If deterrence actually worked, I 

would be out of a job.  

Separating offenders from society is pretty simple.  If you put someone in jail they 

cannot hurt anyone or cause damage to their community.  The reality is that sending 

someone to jail will at least for a while mean that they do not pose a risk to their 

community.  Sometimes, offenders cannot be separated for as long as it seems that they 

should be, but we will get to that in a moment. 

For me rehabilitating offenders is one of the most important goals in sentencing.  For 

the most part, punishing offenders is not what is going to keep them out of jail in the 

future.  If sending people to jail worked to deter people from committing crimes, we 

wouldn’t need to keep sending them to jail again and again and again.  This will come up 

again, but the most important thing that we need to do is to fix the problems that bring 

people into conflict with the law.  If we can help to get offenders to fix these problems, 

we can keep them out of jails and from harming their communities.    

Reparation for harm done to victims and the community is not a concept that has been 

discussed much by courts, but it means to repair damage caused by offenders.  

Examples of reparation might be for a young offender convicted of drinking and driving 

to go to a school and talk about how dangerous it is to drink and drive.  I will frequently 

ask for my clients to be given community service instead of jail so that they have a 

chance to go hunting for the food bank or for local elders. 
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Finally, promoting a sense of responsibility in offenders and to acknowledge harm done 

means to have offenders stand up and say that they are responsible for what happened 

and they are sorry for their actions.  All too often we hear offenders say that others 

forced them to do something – that is not taking responsibility for what you did.  One 

example of a sentence that would achieve this goal would be to order an offender who 

broke windows at a skating rink to help to flood the ice for community service.   

All of these goals have to be achieved within the limits imposed by the fundamental rule 

of sentencing. 

The fundamental rule of sentencing is that a sentence must be proportionate to the 

gravity of the offence AND the degree of responsibility of the offender.  What that means 

is that as the offence gets more serious the sentence gets more serious and as the 

responsibility of the offender goes up so too does the seriousness of the sentence.  So a 

B&E into a shack on the way by, on the spur of the moment, to see if there is a bottle 

inside is not going to attract as serious a sentence as a planned B&E into the local Air 

Cargo warehouse to steal $5000 worth of alcohol. 

Practically speaking this rule means, for example, when we are separating offenders 

from society (in other words sending them to jail), even though it might look like a good 

idea to separate someone for years,  we can only separate them to the extent that the 

fundamental principle permits that to happen. 

These are the rules that apply to all offenders – but as I said before aboriginal offenders 

are entitled to have additional factors taken into account.  

Why is that? 

It comes back to your question about the circumstances of aboriginal offenders.  I began 

to practice law in 1987.  I worked in Ontario both as a prosecutor and defence lawyer.  At 

this point, I have lived and practiced law in Nunavut for 6 years.  

To a greater extent than I ever saw in the 18 years I worked in the south, I see offenders 

who are not criminals in the sense that they choose to become involved in criminal 



4 | P a g e  
 

activity.  They are victims of abuse and they have limited employment opportunities and 

they struggle to deal with things like over-crowded housing, poverty, substance abuse 

and issues associated with foetal exposure to alcohol.  These problems are common in 

many aboriginal people’s communities and they are directly related to increased crime 

rates that are observed in many of these communities.  These are the issues that bring 

my clients into conflict with the law rather than voluntary criminal conduct. 

In Gladue, The Supreme Court of Canada said that because of these issues, aboriginal 

offenders are entitled to special consideration in the sentencing process.  The Court said 

this: 

As with all sentencing decisions, the sentencing of Aboriginal offenders must proceed 

on a case-by-case basis: For this offence, committed by this offender, harming this 

victim, in this community, what is the appropriate sanction (or consequence) under the 

Criminal Code? What understanding of criminal sanctions (or punishments) is held by 

the community? What is the nature of the relationship between the offender and his or 

her community? What combination of systemic or background factors contributed to 

this particular offender coming before the courts for this particular offence? How has 

the offender who is being sentenced been affected by, for example, substance abuse in 

the community, or poverty or overt racism, or family or community breakdown? 

I should add that every Canadian has the right to be sentenced with these factors being 

taken into account, the difference is that these issues are so prevalent in Canada’s 

aboriginal communities, that the Supreme Court says that Judges must consider these 

issues in deciding what sentence should be handed down when they are dealing with 

aboriginal offenders.  Gladue means that a judge cannot just say “I find you guilty; I 

sentence you to 30 days in jail.”  

Next week I would like to discuss what differences Gladue was supposed to make and 

whether it has actually made a difference. 


