
Today I want to continue talking about the Charter – last week I spoke about section 11  

Today I want to discuss sections 12 and 13. 

Ok – why don’t we start with Section 12 

Section 12 says Everyone has the right not to be subjected to any cruel and unusual 

treatment or punishment.  

This is a section of the Charter that has not had been dealt with in court very much.  It is 

probably based on the same provision in the US Constitution: 

For nearly a century after the establishment of the United States, the 8th Amendment to 

the American Constitution – which dealt with cruel and unusual punishment was 

virtually a dead letter - no one discussed it and it never came up in court.  Then in 1879, 

the US Supreme Court did conclude that torture and punitive “atrocities,” such as 

burning at the stake, crucifixion, or breaking on the wheel, would be cruel and unusual.   

Just as a quick aside, we all know what burning at the stake and crucifixion are but 

breaking on the wheel was horrific.  A condemned man would be tied to a large cart 

wheel, then his limbs would be crushed by pounding the parts of his legs and arms that 

protruded past the wheel and then he would be beaten to death.  Why the US needed 

their supreme court to say that torturing someone to death was cruel and unusual is a 

mystery to me. 

Anyway in this American case called Wilkerson v. Utah decided in 1879, the US SC said 

that torturing someone to death was illegal.  The Court did say that other forms of 

punishment, actually authorized by statute, including hanging, shooting, electrocution, 

beheading and so on were not cruel and unusual.  Bizarrely, the Court's seems to have 

decided that in order to decide what cruel and unusual punishment was in 1879, the 

court had to look at what was considered to be cruel and unusual in 1791.   

What was cruel and unusual in 1791 



Not much.  For example, as of 1791, if a person charged with an offence refused to enter 

a plea – that is the accused refused to plead guilty or not guilty, the accused was subject 

to what was called peine forte et dur.  If you were convicted after trial all your worldly 

good were confiscated so some people didn’t want to enter a plea, they knew that they 

were likely to be found guilty but they wanted family to get their worldly goods.  Of 

course if you were convicted after trial even for trivial offences you were sentenced to 

death in a variety of horrible ways so no surprise people did not want to enter a plea.  

However, if you didn’t enter a plea, peine forte et dur meant that they piled rocks on 

your chest until you entered a plea or were crushed to death. 

We don’t do that now (At least I don’t think we do) what changed that 

Well we don’t know what goes on in Afghanistan, but here things started to change only 

in recent times.  Up until the 1960s in the US, you could still be sent to jail for being 

addicted to Narcotics.  We hear that in Iran, you can be stoned to death for adultery. 

What about Canada ? 

In Canada, the case was different.  We have always been very reluctant to impose the 

death penalty for example.  The last hanging in Canada involved a man named Coffin 

who was hanged in 1956.  Horribly in 1964, a Royal Commission looking into the Coffin 

matter concluded that he should not have been convicted much less executed.  We have 

heard about how horrible it is when innocent people go to jail.  But with executions you 

can’t really say sorry.   

When the Royal Commission decided that Coffin should not have been convicted, it 

caused quite a shock and that is probably why capital punishment was abolished in 

1976.  But to me it is incredible that it was still an available punishment as recently as 

when I was finishing High School.   

Of course execution is still a legal punishment in the United States. 

Did our Charter change that? 



R. v. Smith was the first case in which section 12 was considered by the SCC. The Court, 

however, could and did follow previous interpretations of cruel and unusual 

punishments in pre-Charter case law, namely Miller and Cockriell v. The Queen (1977). 

Cruel and unusual punishment was thus defined as punishment "so excessive as to 

outrage standards of decency" or "grossly disproportionate to what would have been 

appropriate."  

Justice Lamer, writing for the Court in R. v. Smith, went on to provide some guides as to 

how to measure proportionality, listing as special considerations the seriousness of the 

crime committed by the individual, the "personal characteristics" of the individual, and 

the various types of punishments available that could effectively "punish, rehabilitate or 

deter this particular offender or to protect the public from this particular offender." 

The question is not what was cruel and unusual when the constitution became part of 

our law, but rather what is cruel and unusual today. 

What about section 13? 

Section 13 says this: 

A witness who testifies in any proceedings has the right not to have any incriminating 

evidence so given used to incriminate that witness in any other proceedings, except in a 

prosecution for perjury or for the giving of contradictory evidence.  

Section 13 is based on a pretty ancient tradition once again involving torture.  It used to 

be that you could be tortured in Court until you confessed.  Eventually that was 

changed, because judges found it so offensive, but the question still remained, what if a 

witness said something that could be used against him or her in another case, where 

that witness was charged? 

This question was formally changed in the US constitution where the 5th amendment 

allowed a witness to refuse to answer a question on the grounds that it might 

incriminate him or her.  Incriminate means to confess to something that you can be 

charge for.  On TV, although the cops magically seem to get a confession in 5 minutes, 



most people have heard someone say “I plead the 5th.  That means that the witness 

doesn’t have to answer the question.  The problem is that the court can then be left 

without evidence that can be important to a prosecution.  Prosecutors have to make 

special deals with witnesses (like in the Conrad Black case where they made a special 

deal with one of Black’s buddies to get him to testify against Black) to get the witness to 

testify. 

However even then, the testimony may get before the Court but it then ends up being a 

bit suspect.  That didn’t stop Conrad Black from ending up in jail, but the appeals are 

still going on. 

Is it different in Canada? 

In Canada we have always preferred to get information out of witnesses when we can, so 

we have tried to provide the witness with legal protection provided that the witness told 

the truth.  So the idea is that the only use that can be made of a witnesses previous 

testimony is that if the police or the Court find out that the witness is lying the only use 

that can be of that evidence is to prosecute the witness for perjury (or not telling the 

truth) 

It used to be that you could say that you rely on the Evidence Act so that the testimony 

could not be used against you in other proceedings but it was an open question as to 

what happened if you forgot to ask for the protection. 

The Charter changed all that – the rule is simple.  If you testify, you are protected so that 

the truth can get before the court without the witness worrying about whether there will 

be a prosecution based on the witness’ evidence   

This right has even been extended to cover re-trials so that if a the accused testifies in a 

second trial the evidence he gave in the first trial cannot be used against him.   

Next week – I want to talk a little more about what happens when you throw the book at 

someone.  If you kill criminals will that stop other people from committing crimes? 


