
 
 
 

 
 
 

You told us you were going to talk some more about section 11 of the Canadian 

Charter of Rights and Freedoms  

Exactly, there are other important legal rights in Section 11 of the Charter and I want to talk 

about them today: 

11 (e) says you cannot be denied reasonable bail without just cause 

11 (f) says if the maximum punishment for the offence is imprisonment for five years or a 

more you have a right to trial by judge and jury 

11(g) you cannot be found guilty of something unless it was a crime in Canadian or 

international law 

11 (h) says that if you are acquitted of an offence (that is to day that you are not proved guilty)  

you cannot to be tried for it again or if you are punished for it you cannot be punished again. 

Although the Charter became part of part of Canadian Law in 1982, the rights that the Charter 

protects go back 100s of years. 

Ok can you take those one at a time? Can you explain the bail part? 

Well the Charter section says you cannot be denied reasonable bail without just cause 

As I say, the history of Bail goes back 100s of years.  The Statute of Westminster passed in 

1275 limit’s the rights of Sheriffs to impose excessive sums to be deposited as bail.  The Statute 

of Westminster told the Sheriffs that the bail had to be reasonable.  So just like today, the idea 

was that you or your surety would deposit money with the Sheriff that would be lost if you 

didn’t show up for court.  So we are talking about something that goes back over 800 years.   

Today we don’t always ask for money, although some times that happens.  I had a client who 

was released last week and he had to put up $1500 to get out of jail.  That money will be lost if 

he breaks the rules that he has to follow.   

I should add that the Justice of the Peace also has to follow rules regarding bail; they are in 

the criminal code and they are pretty simple: you have to be released unless a) it appears that 

you will not show for court b) it appears that you will interfere with witnesses or you pose a 



 
 
 

 
 
 

threat to their safety or 3) the facts alleged are so serious and the case against you is so strong, 

that the community would be outraged if you were let out of jail.  

Bail is always a tricky part.  The Charter says, as we discussed last week, that you are 

presumed innocent until proven guilty.  So here is a Justice of the Peace who has to decide 

after hearing what the police say the accused did, which is often pretty serious, whether this 

innocent person should be let out of jail before court. 

The rules that we have in the criminal code comply with this Charter rule because for 

hundreds of years the grounds for detention that I discussed have been used to decide 

whether an accused should be released or not.  When you think about it, the rules seem pretty 

reasonable, so if a justice of the peace decided to detain you because she thought you posed a 

threat to someone, she has made a decision to deny bail based on just cause.    

What about the right to a jury trial? 

11 (f) says if the maximum punishment for the offence is imprisonment for five years or a 

more you have a right to trial by judge and jury 

We have discussed before that a jury consists of 12 persons who hear evidence during a trial 

and must agree unanimously that the accused is guilty before a judge may punish the accused.  

During our hundreds of years of legal history, juries have played a role in deciding whether 

the accused broke the law and in this regard they are the voice of the community because they 

cannot be asked why they decided what they did.  On many occasions, even thought it was 

clear that the accused had broken a law, the jury refused to convict because they did not like 

the law.  This is called Jury Nullification. 

There is a famous case where, in 1670 (again hundreds of years ago) the jury refused to 

convict a Quaker named William Penn who was charged with preaching in the street.  When 

they refused to convict Penn, the judge ordered the jury sent to jail.  When they still refused to 

convict, they were locked up without food and they still refused to convict Penn.  The jury was 

protecting Penn from a criminal offence that they thought was unfair.  Ultimately, they fought 

the order of the judge pursuant to which they were locked up and won the right for juries to 

make decisions without interference on the part of a judge.  Although the jury cannot be told 

that they have to right to make a decision in this way, they have been doing so for hundreds of 



 
 
 

 
 
 

years.   

In most cases, the jury simply applies the law, but even here the evidence must satisfy 12 

people that there is no reasonable doubt that the accused is guilty.  Sitting in the back of the 

minds of the jurors is this little question - “What if that were me?“  So the jury decision-

making process can be a very important guarantee of fairness for the accused.  When the 

Charter guarantees the right to a trial by jury, this can be a very important right indeed. 

What does the right to know that the crime exists mean? 

11(g) says that you cannot be found guilty of something unless it was a crime in Canadian or 

international law 

This is part of an ancient legal heritage that goes back to Roman Times the rule they had was 

nullum crimen, nulla poena sine lege which means that there can be no crime and no 

punishment without law that defines an act as a crime.  Basically the Romans adopted a rule 

that no one could be punished for a crime that did not exist when the act took place.  This 

Charter rule goes back over a thousand years and again protects people in that they have to 

know that what they did was a crime before they can be convicted of the crime in a court of 

law. 

What about the double punishment rule? 

Section 11 (h) says that if you are acquitted of an offence (that is to day that you are not proved 

guilty) you cannot to be tried for it again or if you are punished for it you cannot be punished 

again. 

Once again this is an old rule going back hundreds of years.  The rule is expressed in French 

which was brought to England in 1066 when William the Conqueror a French king invaded 

England.  French was used in English Courts until 1363.  The rule is called autrefois aquit and 

autrefois convict.  In American law it is called the rule against double jeopardy.  The idea 

behind the rule is that the state cannot lose its case against you and then take another shot at 

convicting you (maybe they will dig up better evidence the second time around).  Or if you 

have already been convicted and punished for a crime, the state cannot try and convict you 

again, just because they want to get more punishment.  You an just imagine what would 

happen if this rule did not apply.  Prosecutions could go on forever, until the King got what he 



 
 
 

 
 
 

wanted.  


