
What are we going to discuss today 

Today I want to talk about section 9 of the Charter; it says that everyone has the right 

not to be arbitrarily detained or imprisoned.  Detention is hardest to define so we should 

start there. 

Ok What is a detention? 

I should say at the outset that an arrest is a detention but is very simple to define – it 

means touching you and telling you that you are under arrest.  Once an arrest takes 

place, you can be in trouble for running away, particularly in a vehicle.  That charge is 

called escape lawful custody.  

Detention when you are not actually arrested is a little more complicated- basically a 

detention occurs when a police officer assumes control over your movements.  So for 

example if you end up a the RCMP detachment and you are asked to give a statement, 

you may or may not be detained.  The court looks at a bunch of factors  

The language used by the police officer in requesting the accused to come to the police 

station and whether the accused was given a choice or expressed a preference that the 

interview be conducted at the police station; (2) whether the accused was escorted to the 

police station or came himself in response to a police request; (3) whether the accused 

left at the conclusion of the interview or was arrested; (4) the stage of the investigation, 

in particular whether the questioning was part of the general investigation of a crime or 

whether the police had already decided that a crime had been committed and that the 

accused was the perpetrator or involved in its commission and the questioning was 

conducted for the purpose of obtaining incriminating statements from the accused; (5) 

whether the police had reasonable and probable grounds to believe that the accused had 

committed the crime being investigated, and (6) the nature of the questions, whether 

they were of a general nature designed to obtain information or whether the accused 

was confronted with evidence pointing to his guilt.  



The subjective belief by the accused that he was detained, although relevant, is not 

decisive because the issue is whether he reasonably believed that he was detained. The 

personal circumstances relating to the accused such as low intelligence, emotional 

disturbance, youth and lack of sophistication are circumstances to be considered in 

determining whether the accused had a subjective belief that he was detained.  

What is an ARBITRARY detention? 

Arbitrary is related to section 8 the search and seizure section.  It means that there have 

to be actual legal grounds to detain someone – we say reasonable and probable grounds.   

Nothing in law is easy to understand of course, The subjective / objective issue also 

applies to whether or not the police are acting arbitrarily.  Whether there are grounds 

for a detention or arrest depend on subjective and objective issues.  Subjective means 

that the officer must believe that s/he has reasonable ground to detain.  Objective means 

that an outsider would agree that there are reasonable grounds to believe that a 

detention is warranted that an arrest is appropriate.   

Reasonable means just what it sounds like - if I am detained because space aliens told 

the police that I did something wrong – that is not reasonable.  As for probable, that 

means that there is a better than 50% chance that I have done something wrong. 

Arbitrary can also mean that there are no statutory grounds to imprison someone.  In 

other words if the judge can just do whatever the heck s/he wants to do with an accused 

– jail for life for breaking a window – that would also be arbitrary.  

Can you give us an example of how this works in real life? 

While the accused and his friend were driving a rented vehicle in Ontario, they were 

stopped by a police officer. The officer testified that he noticed that the vehicle had no 

front license plate but it was only after activating his roof lights to pull it over, he 

realized that, because it was registered in Alberta, the vehicle did not require a front 

license plate.  



Even though he had no grounds to believe that any offence was being committed, the 

officer testified that if just let the driver go, it would make the police look bad.  So he 

stopped the driver all the same.  He arrested the accused after discovering that his 

driver’s license had been suspended. The officer then proceeded to search the vehicle. 

He found two cardboard boxes containing cocaine.  

The trial judge held that the initial detention of the accused (which was forcing to pull 

over (because you get into trouble if you take off on the police) was based on a mere 

suspicion rather than reasonable grounds and therefore constituted an arbitrary 

detention, contrary to s. 9 of the Canadian Charter of Rights and Freedoms, and that the 

warrantless search of the vehicle was unreasonable within the meaning of s. 8 of the 

Charter.  

The trial judge found that the violations were serious and that the officer’s was probably 

lying when he tried to explain why he stopped the vehicle. However, in view of the 

seriousness of the offence charged and the importance of the evidence to the Crown’s 

case, he admitted the cocaine into evidence on the grounds that the repute of the 

administration of justice would suffer more from its exclusion than from its admission. 

The accused was convicted of trafficking. The Court of Appeal upheld the trial judge’s 

decision.  

Was that the end of it – cops can just lie about why they stopped people? 

No it went to the SCC.  The SCC concluded that the Charter breaches were clear, the sole 

issue being whether the cocaine was properly admitted into evidence.   

In this case, the balancing of the factors favours exclusion of the evidence. The conduct 

of the police that led to the Charter breaches represented a blatant disregard for Charter 

rights. The deprivation of liberty and privacy represented by the unconstitutional 

detention and search was a significant, although not egregious, intrusion on the 

accused’s Charter-protected interests. However, the seriousness of the offence and the 

reliability of the evidence, while important, do not in this case outweigh the factors 



pointing to exclusion.  Basically if the police are lying about how they obtained evidence, 

the justice system looks bad when they let the evidence into court.  

I should add that police can stop vehicles without reasonable and probable grounds.  

They can stop a vehicle for any legal reason.  A stop to check vehicle fitness, is the driver 

licensed, is the vehicle insured is perfectly legal.  I get asked all the time can the cops 

just stop you for that stuff?  The answer is yes. 

So we know arbitrary detention – what about imprisonment 

People only get into prison because a judge sends them there.  Normally all prison 

sentences come from the criminal code.  If there is a legal rule that allows a judge to 

send you to prison, it is not arbitrary because everyone can know what the rule is.  We 

know that a judge cannot send to you prison for life for breaking a window because it is 

not a legal sentence. 

A judge can send you to jail for life for murder but the criminal code makes that a rule.  

Everyone knows that you can be sent to jail for life so that is not arbitrary.  When you 

think about it, in a free and democratic society someone who deliberately kills another 

person probably deserves to go to jail for life 

Of course not all murders get you life in prison:  

Two prisoners are talking about their crimes: 

George: "I robbed a bank, and they gave me 20 years" 

Herman: "Hmm. I killed a man, and I'm only here for 3 days" 

George: "*WHAT*??? I rob a bank and get 20 years; you kill a man and get 3 days???" 

Herman: Ya he was a lawyer 

Next week – we are going to discuss section 11 rights 


