
 

 

Last week you talked about the history of section 8 of the Charter and that if 

police search or seize stuff illegally, the Judge may not let it be used in a trial - 

where do we go from there? 

 

Why don't we go back to the words in the section "Everyone has the right to be 

secure against unreasonable search or seizure."  They are a few very simple 

words, but as I said last week, they are supposed to protect a sacred rule - your 

home is your castle. 

 

Let's start with a seizure - it is pretty simple - the SCC has defined it simply as the 

"taking of a thing from a person by a public authority without that person's 

consent." This meaning has been narrowed to cover property taken in 

furtherance of administration or criminal investigation. 

 

That does seem pretty simple - so what does search mean? 

 

This one is a little harder.  The SCC has told us that a search within the meaning 

of section eight is determined by whether the investigatory technique used by the 

state diminishes a person's reasonable expectation of privacy.  So for example, 

you have an expectation that your home is private and the police cannot come in 

and search your garbage cans.  You have an expectation that all of the contents of 

your home are private.   But what about when you take your trash to the street?  

At that point you probably have no expectation of privacy.  And in fact the courts 

have held that the police can seize your garbage as soon as it is at the street for 

pickup.  They don't need a warrant, they don't need your permission.  They can 

collect your garbage whenever they want to.  During garbage strikes a lot of 

people write stuff on their garbage “drugs here, get your free evidence in my 

garbage” - but the police don’t seem to want that garbage. 

 

Anyway the court looks at the purpose of the examination. A police officer who 

demands to see your driver's license is not invading your privacy enough for it to 

be called a search.  Driving is a regulated activity and everyone knows you have to 



 

 

have a license and your car has to be operated safely on the road.  So no one 

would say that police do not have the right to make sure that you have your 

license and insurance and so on.  Simple right?   

What about when they are just concerned about what is in your wallet?  When the 

police start asking you what you have in the luggage in the back seat and then 

search it, they are going too far.  Would you want someone looking through your 

dirty laundry?  No that is your private business.  You have an expectation of 

privacy.  

 

A common form of luggage in the West is the Action Packer - do you use them in 

the Baffin? 

Abraham? 

 

When you see them at the airport, they almost always have locks on them.  I just 

use cable ties myself, but it is your private property.  What if the police could just 

rip the locks off your action packer whenever they felt like it?   

 

These actions are a search when they infringe upon what you expect will be your 

private business. 

 

So that sounds pretty easy when they take something without your permission 

to investigate you it's a seizure.  When they look for something that is your 

private property it's a search.  Right? 

 

You are a great listener.  I wish my kids listened like you.  Anyway you have it 

right.  The problem is that these issues become very complicated when you start 

playing with the facts a little bit.  

 

What about if the police start checking to see if you have a proper cable hook up 

and they are looking at the utility pole?  Ok maybe you don’t have an expectation 

of privacy at the utility pole.  So that police examination could be ok.  What if 

they come on your property and start looking at your house to see if the cable is 



 

 

actually hooked up to your house - it’s your private property and they are 

trespassing so your privacy expectation is there - it’s a search.  This is where it 

gets tricky because we think about searching as going through a container or a 

bin to look for something.  My son always loses his runners and we “search” for 

them.   

 

When someone comes onto your property as a trespasser, and looks for 

something that person is conducting a search.  

 

But what about when the police don’t go on your property but rather simply use 

binoculars to see if you have hooked up to cable without paying.  Is that a search?  

Or what if they have some sort of gizmo that allows them to see what you are 

watching on TV.  If they see you are watching cable stuff, they charge you - is that 

a search? 

 

Let’s go back to our original definition of a search - government activity that 

diminishes or reduces what you expect will be private.  What you are watching on 

TV is pretty private.  I don’t watch dancing with the stars but if I did I wouldn’t 

want anyone to know - it’s private. So when the police diminish my privacy by 

knowing what I watch on TV, it is a search.   

 

Courts have struggled to define these terms in the age of the computer and the 

internet it is getting harder and harder to know what is private and what is not. 

 

So it is private does that mean that the police can never search for it or seize it? 

 

No - police search and seize private stuff hundreds of times every day of the week.  

You are only protected against UNREASONABLE search and seizure.   

 

One of the key rules that apply to searches is that  where it is feasible, a search 

must be approved by prior authorization - a search warrant. Although it may not 

always be reasonable to insist on prior authorization, the courts will assume that 



 

 

if the police seized stuff without a warrant that it was an unreasonable search or 

seizure.  If a Justice of Peace has given the police permission to search or seize 

your stuff, the police are not doing something unreasonable.   

 

So how do you get a warrant? 

 

Typically you go to a justice of the peace or in some special cases, you go to a 

judge but the critical piece of the puzzle is that you have to show that you have 

reasonable grounds to believe that the search or seizure is going to result in the 

discovery of evidence of criminal activity.  And you have to swear that the 

information you gave the justice of the peace was true. 

 

The justice of the peace has to act judicially.  That means that he or she doesn’t 

just sign every piece of paper that comes across the desk.  The justice of the peace 

is a part of the justice system that is protecting your rights.  If the warrant just 

gets signed every time someone asks, your rights to privacy are worthless so the 

justice of the peace has to act like a judge.  If the information presented by the 

police is not sufficient to justify the issuance of a search warrant the justice of the 

peace should tell the to get more information to justify the search. 

 

What if the justice of the peace gives them a warrant when she shouldn’t 

 

This is an excellent example of what brings the administration of justice into 

disrepute.  I told you last week that evidence can’t be used against you if using it 

would make the justice system look bad.  If our system of justice does not 

properly protect your right to privacy - so you get searched because the JP was 

not careful enough about making sure that the warrant was justified - then our 

justice system let you down.  The whole purpose of preauthorization is to protect 

your privacy rights and that didn’t happen.  When the justice system doesn’t 

protect you, doesn’t it make the system look bad.  Putting evidence into court 

when the system only got it because there was a screw up makes everyone look 

bad. 



 

 

Next week I want to talk about what the police can do without a warrant - right 

now I have to find my kids runners. 

 


