
 

 

 You told us last week that we would be talking about Section 8 of the 

Charter of Rights and Freedoms 

That’s right - Section 8 of the charter of rights and freedoms says - Everyone has 

the right to be secure against unreasonable Search and Seizure. 

These 12 words have been the basis for a huge amount of criminal litigation - 

litigation is a dressed up term that means fighting in court.  If you are paying a 

lawyer big money you don’t want to get a bill for something called fighting in 

court so lawyers invented a fancy word for it. 

To understand section 8 we have to start with a bit of history. 

 So where do those 12 words come from? 

As with section 7, security of the person, search and seizure has been influenced 

by American constitutional ideas.  However in this case instead of the French 

Revolution, we look to English Legal history for the roots of section 7.  And we go 

back a long way. 

The principle behind the Amendment was first explained by Sir Edward Coke in 

Semayne's case (1604), in which he famously stated that: "The house of every one 

is his castle and fortress, as well for his defence against injury and violence as for 

his repose."[1] Semayne's Case says that the King does not have unrestricted 

power to simply enter citizen’s dwellings.  It said that that government agents 

were permitted to conduct searches and seizures under certain conditions when 

their purpose was lawful and a warrant had been obtained. 

So your home is your castle idea has been around for hundreds of years .  The 

problem in Semayne’s case, however, was that it was not a criminal case.  

Semayne was suing the government for some papers that it took from him.  So 

you you could sue the government for taking your stuff, but you could not stop 

the government from coming into your castle and stealing your stuff and using it 

against you in court.   



 

 

In Colonial America the British Authorities used what was called a Writ of 

Assistance to force people to cooperate with government searches for things like 

smuggled tea.  A writ of assistance could be issued by a government official and 

had nothing to do with a judge.  They didn’t even expire until the king who was 

ruling when the writ was issued died .  Customs officials and law enforcement 

people could search you when and where they liked When America won the 

revolutionary war, Americans wanted to put limits on what government could do 

to people and in particular its ability to just walk into your home. 

The American bill of rights protects: “The right of the people to be secure in their 

persons, houses, papers, and effects, against unreasonable searches and seizures, 

shall not be violated, and no Warrants shall issue, but upon probable cause, 

supported by Oath or affirmation, and particularly describing the place to be 

searched, and the persons or things to be seized.” 

 Did that protection make a difference in the United States? 

Not for a long time 

This part of the Constitution became law in about 1789.  But it was not until the 

early 1900s that this right actually meant something.  In 1914, the US supreme 

court created what is called an exclusionary rule.  The exclusionary rule meant 

that the court would not allow the prosecution to use stuff it searched for or 

seized illegally against you in court.  Although this part of the US constitution 

does not actually say, you cant use illegally obtained evidence that changed in 

1914 when the US supreme court said “forget it” to law enforcement.  “If you got 

it illegally it cant be used in court”. 

Prior to this ruling the use of illegally obtained evidence was admissible in court.   

So in the United States police, just like they do Miami CSI on TV, could rough you 

up til you confessed and it could be used against you in court.  They still seem to 

do that on TV, but they never show you what happens in court.  In real life, 

almost all of those Miami CSI accused get off because the police crossed the line. 



 

 

 What about in Canada 

When the US constitution came into effect, Canadian law came straight from 

Britain.  

Even though there was no Constitutional protection, in Britain suspects had at 

least some protection of their rights long before they did in the US.  As far back as 

1783 the British Courts were worried about false confessions so they said a forced 

confession could not be used against you.   BUT the police could use anything 

they found as result of your confession against you.  The idea was that if they 

found something to confirm your confession was true, what they found could be 

used against you in court. 

In a famous case called the Queen against Wray, police seem to have beaten a 

confession out of Wray - the court doesn’t actually say what happened but that is 

what it sounds like - and found a gun that he confessed about.  The trial judge 

thought that it was outrageous that Mr. Wray could be treated this way and he 

would not let the prosecution use the evidence or the confession.  The trial judge 

thought that if the police can break the law, it would make the courts look just as 

bad as the police if they let the prosecution use what got beaten out of someone in 

court.  The judge said that using the evidence “would bring the administration of 

justice into disrepute.” 

The Supreme Court said too bad so sad, even if the confession was beaten out of 

him the gun and the fact that he told police where it was is admissible in court.  

There is no reputation of the administration of justice rule.  Wray was decided in 

1971.  

In Canada writs of assistance were in use long after they were outlawed in the 

United States - the police could basically force you to help them search for 

evidence against you.   

 Did Section 8 change that? 

Not by itself - Section 24(2) of the Charter is the exclusionary rule (about 70 



 

 

years after the US exclusionary rule).   

Section 24(2) comes almost directly from Wray - it says “evidence shall be 

excluded if it is established that, having regard to all the circumstances, the 

admission of it in the proceedings would bring the administration of justice into 

disrepute.”   

The idea is that if evidence is obtained in a way that is illegal, the courts don’t 

want to let the prosecution use it because then the court looks bad too.  The rule 

of law means that everyone has to play by the rules.  If the law enforcers get to 

break the rules, if they get to ignore your section 8 right to be free from 

unreasonable search and seizure, where would we end up? 

So if the police break into your house to seize the slipper your wife hit you with, it 

can’t be used against her in court.  We know that wives are allowed to use their 

slippers when the husband misbehaves, but if that rule ever changes, police can’t 

break in to the house to get the slipper. 

 Come on - isn’t this all just Lawyer technicalities to keep guilty criminals 

from going to jail? 

On TV, we always see that the police got the bad guy, but in real life people make 

false confessions.  There have been lots of cases where an accused actually 

confessed to a crime and then years after, DNA proved that he didn’t do it.  

(sometimes after a death sentence).   

In Canada We know about people like Steven Truscott, David Milgaard, Donald 

Marshall - they were wrongfully convicted - innocent men sent to jail for years.  

In one case, a guy named Guy Paul Morin, police were certain that they got the 

bad guy in a horrible murder.  One of the officers rewrote his notes because he 

first wrote that he found a cigarette close to the body.  He concluded that the 

killer was a smoker.  Then when he found out that Morin wasn’t a smoker - he 

redid his notes to say that the cigarette was father away.   

You never see a police show where they got a false confession or they made stuff 



 

 

up to convict an innocent person.  But it happens - lawyers get excited about this 

stuff, because not following the rules means that perfectly innocent people get 

charged and go to jail too. 

Next week I want to talk about what the rule against unlawful search and seizure 

actually means. 


