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What happens when you get sentenced? 

What do you think I am going to get? is the first question most clients have for criminal 

lawyers.   

 Really?  What is the second question ? 

How much is it going to cost me to get it?   

Seriously though, more than anything else clients in the criminal justice system are 

worried about what is going to happen to them. 

Many clients think that just because the police have arrested them, they are headed for 

jail.  In many cases it comes as an immense relief to clients to know that they are not 

likely to receive a jail sentence.  But let’s start at the beginning. 

When you have been convicted of an offence – that is when the judge finds you guilty – 

the next question is how are y0u going to be punished for it?  And there are a broad 

range of sentencing options.  The court can impose sentences ranging from a discharge 

to imprisonment for life.   

 How does the judge decide when to do what? 

The fundamental principle of sentencing in the Criminal Code directs judges to impose a 

sentence that is proportionate to the gravity of the offence AND the degree of 

responsibility of the offender.  So as the degree of the responsibility of the offender goes 

up or the seriousness of the offence increases, the penalty goes up.   

As an example, I often argue that the degree of responsibility of an accused goes down to 

the extent that s/he is so drunk that s/he doesn’t know what is happening and the 

sentence should be lower.  On the other hand, with an assaul,t for example, as injuries to 

the other person get more serious, the sentence is going to go up. 
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So first question in sentencing is - What are the facts upon which the accused will be 

sentenced?  How serious was it and how responsible was the accused?  Defence counsel 

and the Crown will try to negotiate what facts will go before the court.  The accused may 

be prepared to say that he only struck the victim once.  Or the Crown may insist that the 

accused accept that he broke someone’s nose.   

If the lawyers cannot agree on the sentencing something out, they will have a little mini 

hearing before the judge about what took place so that the court can decide upon what 

facts the accused will be sentenced. 

Once the facts for sentencing have been determined, the lawyers – the crown and 

defence  lawyer - will each tell the judge what they think is a reasonable sentence for the 

court to impose.  Usually, the crown is seeking a tougher sentence and the defence is 

asking for a lighter sentence.   

 Why is the Crown seeking a tougher sentence? 

The Crown has a duty in making submissions to be fair to the accused but also speaks on 

behalf of the community.  The crown will urge the judge to impose a sentence that will 

make sense from the perspective of the people and the community who were affected by 

what happened.  The Crown will usually focus on the seriousness of the offence. 

 What about the defence lawyer? 

The defence has a duty only to his/her client.  The defence will ask the court to look at 

factors relating to this accused and this offence usually to try and show the court that the 

sentence the Crown is seeking is not appropriate for some reason.  Although the defence 

lawyer is not responsible for addressing issues like what the community wants, no good 

defence lawyer will just ignore these factors.  The defence lawyer will try to downplay 

the seriousness of the offence element and focus on the degree of responsibility of the 

offender. 

Once the judge has as much information about the offender and the offence, the judge 

will attempt to impose a fit sentence.   
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The first sentence is a discharge. The Criminal Code prohibits a broad range of conduct 

that in some cases may not be very serious.  For example, if I was in the studio with you 

and I was joking around and I hit you with the microphone intentionally, it would be an 

assault even if I didn’t intend to hurt you.  If I broke the microphone, I could be charged 

with mischief.  

 It’s a good thing that we do this over the telephone. 

Actually there are a lot of people who don’t like to have me around and it’s not just 

because I break their microphones.  Anyway, if I assaulted you with the microphone, but 

I didn’t mean to hurt you or anything, the court might decide that it would not be 

appropriate for me to have a criminal record.  If the judge decided that it was in the 

community’s interest and in my interest to avoid giving me a criminal record, the judge 

could grant me a discharge.  Effectively, a discharge means that you can say that you do 

not have a criminal record.  

The next thing the court can do is what is called a conditional discharge.  The court can 

make the discharge conditional upon me doing something, like mopping the floors at 

CBC for a month or giving free legal advice over the radio.  When I have satisfied the 

condition, then I get my discharge.  Usually there is a probation order so that probation 

can make sure that the offender satisfies the condition. 

 So your probation officer is making you do this show? 

Abe I do it just so I can spend some time with you! 

Anyway, if a discharge is not appropriate there are a bunch of other things a court can 

do.   A fine is an obvious example.  Some sentences require that the court impose a fine.  

Impaired driving has a minimum fine, for example; a first offence means a minimum 

fine of $1000.  A second impaired driving offence means that the judge has to impose a 

minimum of 30 days in jail.  But it starts as a fine.  A fine means that you have to pay a 

sum of money to the courts within a certain period of time.  If you don’t pay the fine, a 

judge may send you to jail.   
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 If you break my mike, it will be fine with me if she sends you to jail! 

So I better be careful when we do this in person.  Anyway, where the judge’s hands are 

not tied by the Criminal Code, another option is what is called a suspended sentence.  A 

suspended sentence is where the court says “We are not going to sentence you right 

now, we are going to see how you do on probation.”  If you complete probation 

successfully, nothing else will happen BUT if you screw up, the court can bring you back 

to court and sentence you to a fine or even jail for the offence. 

Probation is a topic all on its own and I am going to discuss it another time, but basically 

it gives you a chance to apologize for what happened, and puts you in the hands of a 

community justice person who will support you in your attempt to stay out of trouble in 

the future. 

The next step is a jail sentence and it has 2 versions.  The first is what is called a 

conditional sentence order.  A CSO as they are called is a jail sentence that the accused 

gets to serve in the community.  It can include terms like house arrest, community 

service, counselling, restrictions on alcohol and so on.  If you breach ANY of the terms of 

your CSO, you may be required to serve all of the rest of the sentence in a real jail.  As an 

example, if you are at month 2 of a 12 month sentence when you caught drinking in 

breach of your CSO term to stay away from alcohol, you can be sent out to serve the 

remaining 10 months of your sentence at Baffin Correctional Centre or North Slave 

Correction Center.  They are usually not so nice as your house. 

 And no radio equipment to break! 

Yes real or institutional jail is microphone free and it is the next punishment that a court 

can impose.  The Criminal Code says that jail may only be imposed if there is no other 

reasonable option.  Judges consider all available alternatives before deciding to send an 

offender to jail, particularly in Nunavut where jail usually means that offenders are a 

long way away from family and friends. Jail is usually reserved for the worst offenders 

and the most serious offences.   

 Like breaking my mike? 
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Abe – we need to talk.   

So generally speaking in imposing sentence, a judge is first looking at the offence and 

the offender and tries to impose a punishment that takes both into account. 

After our assault discussion, I got some questions so next week I want to talk some more 

about assaults. 


