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Hi Peter – last week you promised to talk about sexual assault.  What is a sexual assault? 
 

Well Abraham you will remember that we talked about assault a couple of weeks ago.  Sexual assault starts out as 

an assault.  An assault is the application of force to another person directly or indirectly or an attempt to do so 

without the consent the other person.  Application of force can include simple touching. 

A sexual assault is an assault that interferes with the sexual integrity of the complainant or is something that is 

sexual for the accused.  Sexual integrity is a concept which is not entirely clear.  But basically it means a contact that 

has a sexual context is a sexual assault.  Obviously this includes touching sexual parts like breasts or genitals and 

includes stroking a thigh or possibly even an arm.   

Remember we talked last week about how what the accused intends is a very important factor. For example, if the 

accused intends to kill someone by pushing then down on skidoo parts, it is a very important factor in determining 

whether it is a murder.   

Similarly with a sex assault, if the accused has a sexual intention in touching the complainant, even minor contact 

may be a sexual assault.  For example, a shoe salesman who likes to touch women’s feet, who strokes a woman’s 

ankle in helping her to try on a shoe, is probably committing a sexual assault.  The fact is that it may be difficult to 

prove that it was a sexual assault but it is nevertheless.  Consent may come into play here, because the woman has 

consented to some contact with her foot, but she has not consented to having her ankle touched for a sexual purpose. 

I don’t know what happens if a woman goes into a shoe store only because she likes to have her ankles touched and 

not to buy shoes.  In theory since the shoe sales man does not have a sexual purpose for touching the customer, but 

she may have a sexual purpose in having him touch her.   

Fortunately, in Nunavut there are not many shoe stores so there are limited opportunities for this sort of ankle sex.  

We usually end up with cases that are clearly sexual assaults that involve rapes or the fondling of genitals, there is 

usually no question that these are sexual assaults. 

 What can happen to you if you commit a sexual assault? 

271.  says this: 
(1) Every one who commits a sexual assault is guilty of  
(a) an indictable offence and is liable to imprisonment for a term not exceeding ten years; or 
(b) an offence punishable on summary conviction and liable to imprisonment for a term not exceeding 
eighteen months. 

A sexual assault with a weapon has a maximum sentence of 14 years.  The last sexual assault with a weapon I dealt 

with a drunk fellow threatened a woman very briefly with a knife and even with no prior criminal record earned 

himself 2.5 years in jail. 

You will remember that we talked about an aggravated assault being an assault that wounds or maims the 

complainant.  An aggravated sexual assault has a maximum sentence of life in prison. 

Practically speaking, in Nunavut, a serious sexual assault (rape not ankle sex, is usually going to get you at least 18 

months to two years in jail.  In some jurisdictions, the sentence you are looking at starts at 3 years in jail.  In 
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Nunavut a second sexual assault is going to result in at least 3-4 years in jail.  If there is a third serious offence it 

may result in a dangerous offender application meaning that the offender could spend the rest of his or her life in 

jail.  

 You were talking about the kinds of sexual assaults you see.  Can you give us some examples? 

Very frequently we see accused who are very intoxicated who do things that they would not otherwise do.  Accused 

are often so drunk that they have no memory of what took place.  It is very difficult to defend these kinds of cases 

because the accused cannot say whether he thought the complainant was consenting.   

As I mentioned before consent is a defence to a charge of assault and it is a defence to a charge of sexual assault.  If 

you cannot say anything about consent, it is impossible to put forward evidence about consent. 

 How does consent get factored in? 

First off, lack of consent is part of the definition of an assault.  In sex assault the same rule applies.   

Because the focus is on the intent of the accused, the accused may be able to say that he thought the complainant 

was consenting (but he just made a mistake).  This is what is known as the mistaken belief in consent defence. 

Intoxication plays an important role here as well.  If the accused has no memory of what took place, it is impossible 

to advance a mistaken belief in consent.  There is another problem with making a mistake about consent if the 

accused is drunk.  If you think the complainant consented because you were too drunk to understand that the she was 

not consenting, too bad so sad.  The Criminal Code says that the fact that you were drunk means that you cannot rely 

on the fact that you were drunk as part of your defence. 

Mistaken belief in consent is also a problem if the accused does not take reasonable steps to ascertain that the 

complainant is actually consenting.  If you are making love with your wife and you start that the way you usually do, 

with a bottle of wine and candles, you can probably guess where things are going to end up.  But if you are take a 

woman to a movie and you start kissing her and then you start groping her, you run a risk that she will say that she 

did not consent to the groping only the kissing.  Obviously downloaded movies are much safer for everyone than 

movie theatres. 

There are some other Criminal Code provisions that relate to consent.  Amongst other things if the complainant 

cannot consent to the sexual activity because she is really too drunk to know what is going on, there is no legal 

consent.  Even if she says “yes”, you will be convicted of a sexual assault, if you have sex with a woman who is too 

drunk to consent.   

The bottom line is that when consent gets mixed with alcohol, you are running a risk of some serious jail time, if 

you are make a mistake about what is going on. 

Another consent issue arises when the complainant says that she is not consenting anymore.  No means “no” and 

stop means “stop”.  Once the complainant says stop, if you ignore what she says, you are again committing a sexual 

assault.   
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Consent is also related to the age at which it is legal to have sex with someone? 

I know that everyone always wants to know how old you have to be to have sex but how is that related to 

consent? 

Once upon a time, 14 was the magic age.  It used to be that the criminal code said that at age 14 you were just too 

young to consent to sexual activity.  This was sometimes called statutory rape.  The criminal code (which is a statute 

or law) says that even if the complainant consents to sexual activity it is against the law because she is too young to 

legally consent. 

The government of Canada decided a couple of years ago that 14 was too young.  So they changed the age at which 

someone can legally consent to sexual activity to 16.  So it is only if the other person is 16 years of age or older that 

that person can consent to sexual activity.  In other words the magic age is now 16. 

There are some complications to this – first if the other person is in a relationship of dependence or authority you 

have to be 18 before you can consent.  The baby sitter can tell you what to do, so that means that the relationship 

with a baby sitter is probably a relationship of authority.  That means you cannot have sex with you babysitter until 

you are 18.  You probably don’t need a baby sitter at that point.  But them’s the breaks. 

There are also some special rules for very young adults.  Between 12 and 16, you can consent to having sex with 

someone else as long as the other person is not more than 2 years older.  For example a 15 year old could consent to 

having sex with a 17 year old. 

A related offence is called sexual interference, that comes into play again when the person is too young to consent.  

That means that unless the 2years older rule applies, touching someone for a sexual purpose is a crime.  And it is a 

crime with a minimum jail sentence.  If you are 17 and you touch a 14.5 year old you are looking at a minimum 

period of jail of at least 2 weeks in jail.   

 This all sounds pretty complicated – how can you be sure you are not going to get charged for sex. 

There are really 4 very easy rules.   

1) Don’t have sex when you are drunk or she is drunk.   

2) Don’t have sex with anyone under 16 

3) No means no and stop means stop 

4)  Last but not least, you can have sex whenever your partner wants it.   

All you have to do is follow these simple rules and you will not get into trouble. 

 


