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Good morning Peter 

Hi Kevin 

You said last week that you were going to talk more about the police and 

what else they can do to investigate crime. 

Right - so in addition to the other powers police have to investigate crime, the remaining 

means to obtain evidence is the power to search for and seize it. This is a very important 

evidence gathering tool 

Apart from examples that we have previously discussed, such as search incident to 

arrest, in the normal course, the power to search for and seize evidence in support of the 

prosecution cannot be exercised without a search warrant.  

There are a number of rules in the criminal code and rules that have been developed by 

the courts that govern the circumstances in which a search warrant can be issued. In 

addition, there are special kinds of search warrants which are used in different 

circumstances. 

How do you get a search warrant? 

The rules for obtaining a search warrant are set out in the criminal code. Usually, you go 

before a justice of the peace and spell out the reasons that you need a search warrant. 

The reasons for obtaining a search must be written out in a special document, usually 

prepared by the officer investigating the crime. The document is called an information 

to obtain a search warrant (we call it an information to obtain) and the officer who 

prepares the information to obtain must swear that it is the truth. 

The information to obtain must disclose reasonable and probable grounds to believe 

that an offense has taken place and that evidence relating to the offense will be found in 

a certain location.  
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I should add that the locations that can be searched pursuant to a search warrant are 

almost unlimited. The criminal code says that with a search warrant you can search a 

building receptacle or place. 

However the information to obtain must specify the place in respect of which you expect 

to find evidence. You cannot, for example, go to a justice of the peace and ask for 

permission to search an entire house because you believe there is a stolen snowmachine 

track in the garage.  

A police officer must state in the information to obtain all of reasons that he or she has 

to believe that the stolen track is in the garage. However, the information to obtain 

requires more than just the officers "belief" that the stolen track is in the garage. When 

the justice of the peace looks at the information to obtain he or she has to be able to 

determine that there is a) probably a stolen track in the garage and b) it is reasonable to 

believe that there is a stolen track in the garage. 

To continue with snowmachine track example, if single anonymous informant calls the 

police and tells them there is a stolen track in Joe's garage, which has a red door that 

will not be sufficient to establish reasonable and probable grounds that the track is in 

the garage. Anyone could know that Joe has a red garage door and there is no way of 

knowing whether the anonymous informant is Joe's mother-in-law who is angry because 

he did not give her a gift for Mother's Day. 

In order to obtain a search warrant, the information must be "compelling". Anyone 

could know that Joe's garage has a red door. Accordingly, there is not much, apart from 

the allegation that there is a stolen track in the garage, to suggest that the informant 

knows anything about Joe's garage, other than that it is has a red door. 

In order for information received from an anonymous source to be compelling, which 

means that the police would have to confirm some element of the anonymous tip that 

suggests Joe is actually involved in criminal activity. For example, if the police looked 

around house and there was no sign the Joe owned a snowmachine and when he opened 

the garage door the police saw a snowmachine track inside, and if he had a criminal 
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record with lots of convictions for being in possession of stolen property the police could 

probably convince a justice of the peace to let them search the garage for a stolen 

snowmachine track. 

What if the police seize something without a search warrant 

As it happens, somebody called me last week and asked about police power to seize 

illegal material without a search warrant and the answer to that is pretty simple.  The 

police have no power whatsoever to seize liquor or marihuana without a search warrant.  

For example, if somebody uses Last Air to transport a parcel of marihuana to someone 

in, for example, Cambridge Bay, the police are not permitted to search the parcel for 

illegal goods. However, and this is an enormous HOWEVER the fact that they do not 

have the power to seize illegal goods does not mean that they can't do it.  

When something is taken from you illegally, your option is to go to the police to 

complain about the fact or sue the person who took the article to force that person to 

return it. If the "something" is an illegal substance, the police will not help you to get it 

back and no court will order that it be returned to you. So, for example, if the police 

seize alcohol out of your luggage in a dry community you do not have the ability to force 

them to return it to you. Similarly, if they seize marijuana from your Last Air pack, you 

cannot force the police to return the marijuana to you.   

There is another complication. If you go to court to try and force the police to return 

illegally seized alcohol or marijuana, you, effectively, admit that you were breaking the 

law. The fact that the police seized something illegally means that they cannot use what 

they seized to prosecute you. Section 8 of the Charter of Rights and Freedoms ensures 

that you have "the right to be secure against unreasonable search or seizure ". This 

means that evidence illegally seized by the police cannot be used in court. Without the 

evidence that was illegally seized, there may be no case against you meaning that you 

cannot be prosecuted. The bottom line is that the police can seize illegal substances such 

as marijuana or alcohol being imported into a dry community but you cannot get it back 

but you cannot be prosecuted for attempting to bring it into the community. 
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Next week I want to talk about what the police do when they have completed their 

investigation. 


