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You said last week that you were going to talk more about the police and 
what they can do with criminals. 
 

That's right Kevin – last week we talked about the police having 2 different functions – 

1) to prevent crime and 2) to investigate and prosecute crime.  Last week we discussed 

that the police have a duty to prevent crime and their powers to arrest to stop a breach 

of the peace.   

Today I want to talk about some of the powers police have in relation to the 

investigation of crime.  Unfortunately in spite of their best efforts to prevent crimes, 

thousands and thousands of crimes are committed every year in Canada and they keep 

police investigators very busy. 

All right so let's talk about police investigation of crime 

Whenever police investigate crime there are several competing principles at play.  First 

everyone has the rights to the protections set out in the Charter of Rights and Freedoms.  

On the other hand the police need to be able to effectively investigate crime.  So the 

powers given to police to investigate crime always involve a balancing act.  Let's start 

with police powers that do not involve the Charter. 

As we have discussed before the police have the power to arrest people, but if they do 

not use that power they are pretty much like you and me.  Now that doesn't mean that 

you are going to get invited to carry the flag at the Olympics but nothing stops me from 

walking up to someone and asking “how long has it been since Kevin stopped smoking?” 

It is the same thing with the police.  Now they are probably not going to ask you when 

you quit smoking, but nothing stops them from walking up to you in the street or 

coming to your door and asking you who was screaming and shouting at your house last 

night. 

Don't forget, just like you don't have to tell me that in fact you slipped up and you had a 

quick puff last Saturday; you don't have to tell the police a thing.   
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Another thing that the police can do is to invite you for a coffee and a chat at the local 

detachment.  As long as they tell you that you are free to go at any time, they are not 

restricted to asking what you want in your coffee, they can ask you whatever they want.  

It is important that they tell you that you are not under arrest and are free to go at any 

time and that you do not have to answer any of their questions because otherwise you 

might be considered to be under detention and then you usually have a right to speak to 

a lawyer.  

What if you confess to a crime while the police are just talking to you? 

Unfortunately it is too bad so sad.  If I confess to the clinic director at my office that I 

broke the coffee machine on the weekend, she can go to the police and tell them what 

happened and that I confessed and my confession to her can be used against me in 

court.  As it happens, I did not break the coffee machine. 

It is exactly the same with the police.  If you confess to them, your confession will be 

used against you in court.  

What about the right to remain silent? 

Just like you can walk away from the police in the street and just like you can refuse to 

come to the detachment for a chat, you can refuse to answer any questions on the street 

or at the detachment.  For example if you go the RCMP detachment and you know that 

you might get into trouble if you say anything, you can leave without saying a word.  And 

as long as you know that you are free to leave at any time, if you say anything, you have 

given up your right to silence. 

The power of police to just walk up and ask “what happened?”is an important power.  

Most witnesses to what happened will just tell police what they saw or heard because 

like the police most people who see a crime want to make sure that the wrongdoer is 

punished or at the very least does not get a chance to do it again.  The next time, it might 

be the witness who is a victim of crime. 
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Frequently even the guilty party will confess to police what happened.  So one of the 

most important police powers to investigate crime is not special and its not really a 

power at all. 

What special powers do police have? 

Once we get past the fact that police can simply ask questions, we have the powers that 

they have as as a result of the fact that they are police officers and equipped with power 

to detain and arrest people who are suspected of committing crimes.  Let's start with the  

power to detain. 

Detention is different than arrest.  Detention can take place when you do not have a 

choice or when you think you have no choice about whether you can leave or not.  There 

are 2 kinds of detention. 

The first is investigative detention which has to be brief and it cannot be a disguised 

arrest.  If the police think that there is something suspicious about you they can stop you 

and ask you what is going on.  If you try to leave, you may give them grounds to arrest 

you.  So, for example, if there is a complaint that you just stole a carton of cigarettes, and 

it looks like you have something large and square under your jacket, they can stop you 

and ask you what is going on or to show them what is under your jacket.  If you run, it 

may give them reasonable grounds to believe that the information they received is 

probably correct. 

What is important about investigative detention is that you normally do not have a right 

to speak to a lawyer.  However, just like any other dealings with the police, you do not 

have to say a word.  You do not have to show them the cigarettes.  If you refuse to 

answer their questions, the police are going to have to decide whether they have grounds 

to arrest you or not.   

Another example of investigative detention is a demand for a breath sample into a 

roadside screening device.  Everybody has heard of RIDE patrols.  Police officers at 

RIDE patrols have the right to demand that you provide them with a sample of your 

breath if they believe that you have alcohol in your body and you are operating a motor 
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vehicle.  If you refuse to blow, you can be charged.  This is a very brief stop and if you 

blow a pass, you simply continue on your way.  Because the detention is so brief, if the 

police had to let you call a lawyer, the brief detention would no longer be brief.  So there 

is no right to a lawyer. 

Can the police force you to show them whether you have the cigarettes? 

In an investigative detention, police have only a very limited right to search.  All they 

can do is a quick pat down for officer safety.  They can pat your pockets to make sure 

that you don't have any guns or knives, but if they think you have a joint in your pocket, 

they cannot pretend that a soft cigarette shaped thing was a weapon.  They cannot even 

take it out of your pocket. 

Unfortunately for our cigarette carton friend, something big and square hidden under a 

jacket could be anything and the police could probably search you to see what you have 

under your jacket.   

All of which is just another reason why it is such a good idea to quit smoking. 

Next week I want to talk about how the police can use arrests and search warrants to 

help investigate criminal activities. 


