
P a g e  | 1 
 
 

 

Lawyer Peter Harte is Senior Criminal Counsel with the Nunavut Legal Services Board.  

Peter is the Law Dawg of Ikaluktutiak and he joins every week to talk about legal 

matters. 

Last week Peter started with square 1 in criminal law so I am assuming 

that this week we are talking about square 2 

To tell us more Peter joins us on the line. 

Hi Peter 

Good morning Kevin.  Who what where when why are the questions that journalists are 

supposed to answer.  I figured we should start with the who – who can face criminal 

charges?  From last week, we know the answer is accessories and parties.  People who 

are actually involved in, helpers or people who help clean up afterwards can all be 

charged with committing a crime.   

This week I want to answer the question how.  I know it’s not on the list, but then I am 

not a journalist.  So the question is “How do you commit a crime?” 

So square 2 is how do you commit a crime? 

You make it sound like advice for criminals and I have enough work already.  When I 

say how do you commit a crime I mean what makes an act a crime?  The answer to the 

question is pretty simple - you have the mens rea and you commit the actus reus 

Actus reus, mens rea - is this more of that Latin you like to talk about? 

Sadly it is exactly that, but these ideas are fundamental to our ideas regarding criminal 

justice. 

The rule regarding the how of a criminal offence is committed goes back hundreds and 

hundreds of years.  The saying is “Actus non facit reum nisi mens sit rea.”  Frankly, I 

don’t understand much of this Latin, but I like to use it so that I sound like I know what 

I am talking about. 

In English the rule is that a criminal act will not make a person guilty unless the mind is 
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also guilty. 

Generally speaking, for a person to be found guilty of a criminal offence he or she must 

have committed an illegal act (actus reus) and had the required “state of mind” (mens 

rea) for the criminal offence. The Crown must prove both elements of the offence, the 

actus reus and the mens rea, beyond a reasonable doubt.  

Can you break that down for us - what is actus reus? 

Actus reus is Latin for “guilty act.” It is common sense that a person must be found to 

have done the illegal act before she or he can be convicted of the crime. The guilty act 

can be something a person does or something a person is supposed to do but doesn’t.  

I have talked before about the Criminal Code of Canada and that it came into effect 

about 1890.  The Criminal Code says that offences have to be defined in a statute.  

Which means that actus reus - the guilty act - has to defined in a law or statute.  

Here is an example of doing a criminal act: Peter and Jimmy are playing outside with a 

pellet gun Jimmy got for his 14th birthday. Jimmy is bored and decides to test the gun 

out on neighbourhood animals. When a stray cat runs by, Jimmy shoots and injures it.  

This is the offence of Cruelty to animals defined in s. 445.1. 

An example of omitting to do an act might be this: Johnnie has always wanted a dog so 

one day he goes to the animal adoption folks in Iqaluit and gets one. At first Johnnie 

takes good care of the dog but then he starts to neglect it.  The dog gets sick and dies 

because Johnnie has stopped feeding it. This is also cruelty to animals because s 445.1 

says that it is cruelty to fail to take reasonable care of your animals. 

All right then what is the mens rea part of criminal activity? 

Mens rea is Latin for “guilty mind.” In Canada, almost all criminal offences require that 

a person be found to have had the necessary “state of mind” or mens rea for the offence 

before they can be found guilty.  

For many offences the mens rea refers to intending to commit the act but some offences 

require different “states of mind” (i.e. intending to cause death, knowledge of likely 
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consequences, wilful blindness, negligence, and recklessness).  

We always have to remember that it does not matter whether or not the person knew the 

act was illegal. Ignorance of the law is never an excuse.  Although there really are laws 

that people don’t know about, if they could beat a charge on the basis of ignorance, lots 

of crimes would never be punished.  

As I mentioned that there are several different types of mens rea examples are acting 

and failing to act.  So there are different types of mens rea for different criminal 

offences. They can include intention, willful blindness and criminal negligence. 

Intention is the simplest form of mens rea; it means that a person intends to commit the 

actus reus.  For example, Alice walks up to Josephie and punches him in the face. 

Josephie’s nose is broken by Alice’s punch. Her act was deliberate and therefore 

intentional. 

Wilful blindness is another kind of mens rea – it happens when a person knows that 

something is probably illegal but chooses to close their eyes to that probability - the 

person fails to ask questions or look more carefully at the situation.   

So for example, Gracie and Amanda are walking down the street when they come across 

a guy selling cheap DVDs. Gracie notices that these DVDs are way way cheaper than in 

Northmart.  She is willfully blind because even though she thinks there might be 

something fishy about the price, she still buys two DVDs. 

Criminal negligence – while this person did not realize the consequences of her or his 

actions, a reasonable person should have. 

Again as an example, Samantha runs the daycare in Cambridge Bay. She lets the 

children run all over the centre. Several times children have fallen down the stairs. It 

never occurs to Samantha to buy a proper gate to keep the children away from the stairs. 

One day, little Lee falls down the stairs and is very seriously injured.  Samantha’s failure 

to act when she knows that the children might be injured is criminal negligence. 

If a person does not intend to commit the illegal act, then they may not be guilty of a 
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crime. For example, in the summer in Kugluktuk, there was a bee in the community hall 

where Court sits.  Our court worker Doris Nancy was waving her arms to keep the bee 

away.  If she hits me while she is trying to keep the bee away, even if she breaks my nose, 

she is not guilty of an assault because she did not intend to commit the act. 

So to get charged there is always mens rea and actus reus? 

There are offences that do not a particular “state of mind”.  These offences are called 

strict liability offences.  As long as the person commit’s the actus reus, that person is 

guilty even if they did not intend to break the law.  Usually these kinds of offences are 

intended to stop people from engaging in risky behaviour, like speeding and not 

stopping at stop signs.   

As an example, if you have liquor in your pocket and you get off the plane in Gjoa 

Haven, a dry community, on your way to Taloyoak, where liquor is unrestricted, it does 

not matter what you intended to do with the bottle, you are guilty of being in possession 

of liquor illegally.  

However, these kinds of offences are not criminal offences.  The Supreme Court of 

Canada has ruled that the Charter means that, generally speaking, when you are at risk 

of going to jail for something, it has to be proven that you intended to commit the 

offence. 

So the bottom line is that the how is a criminal offence is that you  do a 

wrong thing, that has to be a law and you have to have some sort of intent 

to break the law or ignore the law. 

You got it.  See you next week. 


